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The I LAwTTIP Joint Conference “TTIP and Beyond…
Negotiating and implementing the EU’s Free Trade Agreements
in an uncertain environment”

T

he Jean Monnet Network LAwTTIP, a partnership between the
University of Bologna, King’s College London and University of Rennes
1, held its I Joint Conference in Rennes on June 15th and 16th 2017.
Organised by the Institut de l’Ouest: Droit et Europe (IODE UMR CNRS 6262)
on behalf of the LAwTTIP Network, the Conference took place at Rennes 1
Faculty of Law and Political Science.

Scientific objectives of the Conference

T

TIP has been quite a hot topic on the EU’s Agenda as far as External
Action is concerned. Symptom, Model, Symbol? Legal questions raised
by TTIP exceed the TTIP negotiation process itself especially in a context
of important changes both for the European Union and the United States.
Indeed, TTIP has become –
whether pertinent or not – the
symbol of a new generation of
EU Free Trade Agreements
(FTAs)
conceiving
trade
relations in a deep and
comprehensive way including
new
topics
within
the
negotiation.
Still in negotiation, TTIP sheds
light on a rising generation of
Free trade agreements. Citizens, local powers, stakeholders, national
Parliaments... discovered that new issues were at stake with such a deep and
comprehensive form of trade agreements aiming at interconnecting economies
and legal systems. As a snowball effect, raising question within the TTIP
negotiation spilled over into other ongoing negotiations. For example, EUCanada CETA which was at a more advanced procedural stage suddenly
became a major European topic. Its signature implied last minute changes and
its conclusion and provisional application are subject to several procedural
uncertainties (mixity, potential referenda within Member States...).
Against this background, the purpose of the Conference was to review
institutional, procedural and democratic issues raised by the negotiation and
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implementation of the new EU’s free trade agreements per se, and also as a
symbol/revealer of new legal issues implied by the new scope of those treaties.
The Conference consisted of two macro-sessions:
I.
II.

The Uncertain Negotiating and Concluding Process of TTIP and Other
FTAs.
The Uncertain Functioning of TTIP and Other FTAs.

In Session I, three main subject areas were discussed:
• The EU’s competence in negotiating, signing and concluding TTIP and
other FTAs after Opinion 2/15 of the CJEU.
• The TTIP as a risk for EU’s integrity.
• Democracy and transparency within the context of TTIP negotiations the role of the European Parliament and of National and local
Parliaments of the Member States.
In Session II, the following subject areas were discussed:
• The Post-Signature Period.
• Institutional aspects of EU’s FTAs.
• Towards an effective implementation of the TTIP: balancing opposite
interests.

More info on the Conference are available at:
http://www.lawttip.eu/news-and-events/i-lawttip-joint-conference-ttip-and-beyond/.
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The Lisbon Treaty signals a renewed approach to the Union’s external
relations. According to articles 3 and 21(1) TEU, in its external relations the
Union has a duty to observe – and contribute to the development of –
International law, orienting it towards its values and principles.
The practical effect of the changes brought about by the Treaty of Lisbon is
that the Union has today arguably not only a duty to engage in a dialogic
relationship with the international community, but also to do so on the basis of,
and with the aim of exporting, its values and constitutional principles.
On the basis of that premise, and in light of the contributions which have been
presented on the occasion of the Joint Conference, it is possible to articulate
the following policy tips. The relevant sources and documents can be found in
the corresponding sections of the LAwTTIP website.

1. Importance of the unity of the Union’s external action.
The CCP as a tool to achieve the Union’s aims
on the international plane.

I

n order for the Union to effectively carry out its leading role on the
international plane mandated by the EU Treaties, the unity of the Union’s
external action is key. Indeed, especially on the plane of the economic
external relations, the bargaining power of the Union on the international plane
mostly derives from the capacity of the EU to speak with a single voice for 28
markets.
Thus, the broadening of the scope of the Common Commercial Policy under
the Treaty of Lisbon, with the inclusion of Foreign Direct Investments (Art. 207
TFEU) increased the bargaining leverage that the Union has vis-à-vis its trade
partners to include in its FTAs not purely economic considerations, reflecting
its constitutional values.

2. Importance of mixity in the EU FTAs.
A special role for the principle of loyal cooperation.

A

rguably, the broadening of scope of the Union’s international economic
agreements is bound to have a strong impact on sensitive interests of
the Member States. An example is the inclusion of ISDS-like dispute
resolution mechanisms in the Union’s FTAs. Such mechanisms were indeed
qualified as highly sensitive by the European Court of Justice in the Opinion
2/15 (http://curia.europa.eu/juris/liste.jsf?num=C-2/15).
Thus, it is desirable and understandable at the same time that Member States
should be actively involved in the negotiation and ratification of the Union’s
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FTAs. This explains the increased attention on the part of the Member States
on the issue of the external competences of the EU, which found its clearest
manifestation in the request for an opinion on the issue with regards to the EUSingapore FTA.
However, such involvement must be constructive one. This meaning that
ratification of mixed FTAs cannot be used by Member States as a bargaining
chip to extract individual concessions from the EU. In this framework, the
principle of loyal cooperation entrenched in the Treaties acquires a renewed
and particularly important significance on the plane of the external relations.

3. Dangers of mixity in the EU FTAs.

A

t the same time, the importance of the unity of the Union’s action on the
international plane renders mixed agreements of the EU a potential
danger for the achievement of its aims on the international plane under
art. 21 TEU. This applies especially to the hypothesis of “mandatorily mixed”
agreements, requiring the compulsory ratification of international Treaties by
both the EU and all of its Member States’ according to their respective
constitutional requirements. After the ECJ opinion on the EU-Singapore FTA,
a number of provisions, such as transparency and ISDS, included in the
Union’s FTAs fall under the category of mandatory mixity.
Indeed, the difficulties connected to such agreements (eg. Delays – or even
failure – In the ratification process of the treaties on the national level) may
render more attractive the narrowing down of the subject matter of the Union’s
FTAs. With the consequent decrease of the Union’s economic leverage in the
negotiations of its international economic agreements.

4. The difficult balance between transparency
and secrecy in the negotiations of EU FTAs
and in its dispute resolution mechanisms.

A

s a non-State entity the EU does not (yet) find legitimacy in the traditional
democratic processes. Contrarily, from an early stage, the Union has
based the legitimacy of its action on two main pillars: the fulfilment of the
objectives conferred upon it by the Member States and an increasingly closer
relation with its citizens. With specific regards to these latter, legitimacy is
acquired through the creation of “trust” in – and “consensus” on – the
Institutions and their work. Thus, transparency in the action of the Union
becomes a key instrumental tool to allow individuals’ participation in the Union’s
activity and a control on the results of its action.
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The increasing attention of the Union on transparency in the negotiations and
in the structuring of its FTAs is therefore strictly connected to a legitimacy issue.
In time, the Union has taken considerable and welcome steps in the direction
of transparency on all planes, including the structuring of its FTAs’ dispute
resolution chapters. An excellent example of this is the enhancement of the
rules on transparency in Investor States proceedings compared to the
international standard of the UNCITRAL rules on transparency.
However, transparency is not an aim in itself and must be balanced with other
principles. Especially on issues like the negotiation of international agreements
or judicial proceeding, it is advisable that some space for discretion is retained.
Too much transparency may, indeed, have the opposite effect of creating trust
in the public opinion. For instance, the leaking of sensitive industrial information
of one party to an investor-State proceeding (intellectual property issues) may
undermine the public trust in the correct administration of justice.
The issue is therefore that of finding the “right amount” of transparency in all
fields of the Union’s external relations. The balancing point may be the concept
of interest. The more an information affects the public interest, the more
publicly available it should be.

5. The ICS model presented by the Commission
during the negotiations for the TTIP is an improvement
compared to the traditional ISDS practice
but it still shows a number of weaknesses.

T

he Commission’s proposal for an International Court System (ICS)
formulated on the 16th September 2015 in the context of the TTIP
negotiations constitutes the immediate consequence of the constitutional
changes in the Union’s legal system brought about by the Treaty of Lisbon.
Arguably, the emergence of a backbone of constitutional principles and values
limits and guide the Union’s action in the structuring of the dispute resolution
systems included in its FTAs. For instance, tools like the prohibition for the ICS
to interpret EU law are arguably of the essence to make EU law compatible
with international law, as provided for under art. 21 TEU.
However, if the ICS is a considerable step ahead compared to the traditional
Investor State Dispute System mechanisms, it is not yet optimal. Indeed, the
ICS still is not a “judicial” system of dispute resolution, as its name suggests.
For instance, the possibility for Governmental officials to serve as “judges”
clearly raises issues of independence.
Therefore, there still is a broad margin for improvement.
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Jean Monnet Network LAwTTIP
Based on a consortium among the International Research Centre on European Law
of the University of Bologna, the Centre of European Law of the King’s College
London and the Institut de l’Ouest Droit et Europe of the University of Rennes 1, the
Jean Monnet Network LAwTTIP – Legal Ambiguities withstanding TTIP intends
to promote a large-scale legal reflection of both the existing EU Free Trade Agreements
of new generation and the ongoing negotiations on the Transatlantic Trade Investment
Partnership (TTIP).
http://www.lawttip.eu - info@lawttip.eu

