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1. Introduction
Today I am going to talk about the rule of law within the European Union.1 The rule of law is
a bit like the proverbial elephant. Most people recognise when they see it but it is less easy
to describe. The task I have set myself is to try and describe it, at least within the European
Union.
As you all know, a State has three branches of government: the executive, the
legislature and the judiciary. These three branches are intended to be separate and to keep
each other in check to avoid government bodies acting unlawfully or abusing their power.
Thus broadly speaking, the executive has the power to govern the State but it is the
legislature that has the authority to pass laws which the executive must obey. The
interpretation and enforcement of the law, whether it be legislation or law developed by the
judges, common law as it is called in the United Kingdom, is a matter for the courts.
We have seen recently within the United Kingdom a good illustration of separation of
powers between the three branches of government. The policy of the executive led by the
Prime Minister was that the UK should leave the EU on 31st October. However that policy
was not supported by the legislature which passed the so called Benn Act2 which in essence
precluded the UK leaving on 31st October if a withdrawal agreement had not been approved
and mandated the Prime Minister to seek an extension of the UK’s membership of the EU
until 31st January 2020. For his part the Prime Minister prorogued or suspended Parliament.
That suspension was challenged as unlawful and the UK Supreme Court held that to be so.3
Put briefly, a society governed by the rule of law means that those in power can only
act within the scope of their lawful powers as determined by the courts. The courts’ role is
therefore to act as a referee or umpire. They do not decide how the game will be played but
they are to ensure that the rules are obeyed. Just like everyone expects a referee or umpire
to be independent of the teams and not show any bias one expects the same of judges.
They need to be independent not only of the parties to the dispute but also of the executive
and legislature.

2. The rule of law and the independence of judges
2.1. General overview
How then can one ensure the independence of the judiciary from the two other branches of
government? This is normally ensured by rules on the process of appointment and the term
that judges will serve.4
1

All opinions are expressed in a personal capacity. This is an edited version of the talk given on 22 November
2019 at the UNIBO Department of Legal Studies.
2 The European Union (Withdrawal) (No. 2) Act 2019.
3 R (Miller) v The Prime Minister and Cherry v Advocate General for Scotland, 24 September [2019] UKSC 41,
https://www.supremecourt.uk/cases/docs/uksc-2019-0192-judgment.pdf.
4 See, in this respect, Judgment of 6 November 2018, Ramos Nunes de Carvalho E Sa v. Portugal, ECtHR,
applications nos. 55391/13, 57728/13 and 74041/13, CE:ECHR:2018:1106 JUD000801407, §144 “In order to
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Let us start with the process of appointment. I will look at three models, the UK, the
US and the EU. In the UK the process of appointment has been effectively taken out of the
hands of the executive and legislature and put into the hands of an independent Judicial
Appointments Commission. The head of the Commission is a distinguished non-lawyer who
is supported by judges and lay persons. On most selection committees there is a balance
of judges and lay persons. They will make a recommendation for appointment which has, in
effect, to be accepted by the Government.5 The appointment process involves an open
competition which is intended to ensure that selection is always based on merit. By contrast
in the US federal judges, including judges for the Supreme Court, are appointed by the
President but have to be approved by Congress, the legislature. One can see that this
process of appointment enables the executive and legislature to have considerable influence
in the appointment of the judiciary unlike in the UK.
What about the process of appointment for the EU Courts, the Court of Justice of the
EU (CJEU) and the General Court (GC)? Judges and Advocate Generals are nominated by
Member States. The Treaties are silent on how the Member States should go about this. It
is fair to say that the practice of Member States varies widely. In some Member States, a
vacancy is formally announced, and there is an open competition judged by an independent
panel to find the best candidate. However, in an important innovation, Article 255 of the
Lisbon Treaty created a panel (known as the 255 Committee) which is composed of seven
people chosen from among former members of the CJEU and the GC, members of national
Supreme Courts and lawyers of recognised competence, one of whom shall be proposed
by the European Parliament. The 255 Committee is entrusted with producing an opinion on
the suitability of every candidate proposed by a Member State for a judicial post at the Court
of Justice and the General Court. One of the requirements of suitability is, of course,
independence.6 The opinion is, as its name suggests, not binding but happily a custom or,
as we say in UK constitutional law a convention, has now been established whereby a
candidate who receives a negative opinion will not be appointed. The creation of the 255
Committee has had the salutary effect on Member States to ensure that their nominations
demonstrate absolute independence and of course that such persons are suitable for
appointment to the Court. Following a favourable opinion from the 255 Committee, the judge
or advocate general is in practice automatically appointed by an intergovernmental
conference comprising of all Member States of the EU.
The process of appointment is, however, only part of the story. Imagine if a judge,
once appointed, could be removed at will by the executive. That would not guarantee
establish whether a tribunal can be considered to be ‘independent’ within the meaning of Article 6 § 1, regard
must be had, inter alia, to the manner of appointment of its members and their term of office, the existence of
guarantees against outside pressures and the question whether the body presents an appearance of
independence (see Findlay v. the United Kingdom, 25 February 1997, § 73, Reports of Judgments and
Decisions 1997-I, and Tsanova-Gecheva, cited above, § 106, 15 September 2015)”.
5 Source: https://www.judiciary.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/judacc-ind/jud-appts/.
6 “Candidates are assessed against six sets of criteria which … [include] guarantees of their independence,
impartiality,
probity
and
integrity”,
see
https://www.consilium.europa.eu/en/press/pressreleases/2020/01/17/appointments-to-the-eu-court-of-justice-sixth-activity-report-of-the-article-255-panelpublished/.

10

LAwTTIP Working Papers 2020/1

independence; indeed it would be a major threat to independence. In order to ensure that a
judge is free from external pressures he or she therefore needs to have some security
against dismissal or premature departure. This is achieved by granting judges a fixed term
mandate that can only be brought to an end prematurely in very limited and exceptional
circumstances.
Thus in the case of persons appointed as justices to the US Supreme Court they are
granted a mandate for life and their mandate can only be brought to an end sooner if they
are impeached and convicted by Congress, resign or retire.7 The granting of a mandate for
life goes someway in compensating for the lack of an independent appointment board. It is
common knowledge that United States Presidents often seek to appoint justices who share
their political ideology. President Eisenhower was a Republican, so he was favourable to
the appointment of conservative justices. However when asked about his time as President
(1953-1960) Eisenhower is reported as saying that he only made two mistakes in his
presidency: both were sitting at the Supreme Court. He was referring to Justices Earl Warren
and William Brennan Jr. both of whom were instrumental in the more liberal approach of the
Supreme Court in the 1960s. This anecdote therefore shows how a life time mandate helps
the independence of the judiciary: judges do not have to fear loss of their job or any other
form of reprisals if they take decisions which go against the political views of the executive.
Or, as the saying goes on the US appointment process: “You shoot an arrow into a fardistant future, when you appoint a justice”.8
In the UK senior judges are appointed until retirement age, which is currently 70. So
there too there is a fixed mandate, albeit of a different duration to that of US Supreme Court
Justices.
In the EU Courts, judges are granted a mandate of six years on appointment. Unlike
in the US or UK mandates are renewable. For comparison, judges at the European Court of
Human Rights in Strasbourg are nominated for a term of 9 years, non-renewable. In my view
the EU system is not a perfect system but, I suspect, a political compromise. The problem
with a mandate that is renewable is that, inevitably, a judge or advocate general who wishes
to be renewed at the end of his or her mandate will look over his or her shoulder to the
nominating Member State. Again the practice varies between Member States on renewal of
mandates. Some Member States will, as a matter of principle, automatically renew a
mandate if the member so requests and do so on the basis that this is necessary to ensure
absolute independence of the judge. However, others do not. In my view it would be
preferable to move to a fixed non-renewable mandate but this would entail granting a
mandate that was longer than the current six year mandate to ensure that expertise within
the Court was not prematurely lost and that a judge had long enough to pursue a career
within the Court before the end of his mandate. There are two possible alternatives, granting
a fixed term of say 12 or 15 years, or, alternatively, granting a mandate that expires on a
fixed retirement age such as 70.

Source: https://en.wikipedia.org/wiki/Supreme_Court_of_the_United_States#Length_of_tenure.
Source: https://trema.nvvr.org/editie/2018-05/recruitment-and-appointment-of-judges-and-justices-ineurope-and-the-us.
7
8
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However, the disadvantages of a renewable mandate are mitigated by three factors.
First, the process of the délibéré, where the judges meet to consider the judgment, is secret
and the Court only produces one judgment which all judges who participate in the délibéré
sign. Hence Member States do not know how the views of their judge in the case. Secondly,
a judge will never be appointed to be the Reporting Judge9 in a case coming from his own
Member State. Thirdly, one should not underestimate peer pressure. A judge, whose views
were seen to be overtly partial and political, would be very unlikely to carry much weight
within the Court. By contrast, Advocate Generals, who, in accordance with Article 252 of the
TFEU, deliver individual opinions in open court, do not have the benefit of anonymity of their
views but they will not be called to produce an Opinion in a case which comes from the
Member State of their origin. Equally their Opinions would be likely to carry much less, or
indeed no, weight if the judges considered such Opinions to be affected by political
considerations.
In summary, although the concept of a six year renewal mandate is not ideal, it would
be wrong to conclude that the concept of the renewable mandate means that members of
the CJEU and GC are not independent from their Member State or indeed the EU executive
(being the Commission and Council) and legislature (being the Council and Parliament).

2.2. Is the independence of judges in the Member States
a matter of EU law?
Let us now turn to the issue of the independence of judges at the Member State level and
what EU law has to say about that. You are all aware that by virtue of the direct effect of
many Treaty and Charter articles and some provisions of primary and secondary EU
legislation, national judges are very often called upon to apply EU law in cases before them.
You all have the right to invoke directly effective EU law, including against your government,
before a national judge, and, unless a question of validity of EU law comes up, that judge is
entitled to rule on the matter without the case going to the CJEU. Conversely, a judge may
stay proceedings and make a reference on either the interpretation or validity of an EU
measure to the CJEU pursuant to Article 267 TFEU.
It is well settled that for a body to be a court or tribunal for the purposes of making a
reference under Article 267 TFEU it needs to be independent.10
However it was only more recently that the CJEU had to grapple with the question
whether EU law imposes any requirement of independence on national courts in other
circumstances. This arose in the case of Associação Sindical dos Juízes Portugueses.11 In
that case, the Court was asked whether a general salary reduction for public officials in
Portugal, including the judges was contrary to the second subparagraph of Article 19(1) TEU
which provides that Member States shall provide remedies sufficient to ensure effective
The Reporting Judge is the judge who has responsibility for producing the first draft of the judgment.
Judgment of 30 June 1966, Vaassen-Göbbels, 61/65, EU:C:1966:39, and Judgment of 19 September 2006,
Wilson, C-506/04, EU:C:2006:587.
11 Judgment of 27 February 2018, Associação Sindical dos Juízes Portugueses, C-64/16, EU:C:2018:117.
9

10

12

LAwTTIP Working Papers 2020/1

judicial protection for individual parties in the fields covered by EU law. The argument of the
Portuguese judges was that their remuneration was insufficient to guarantee the
independence of the judiciary.
The Court started off by recalling Article 2 TEU according to which the rule of law is
a value common to the Member States, and is amongst the values on which the EU is
founded,12 as well as Article 19(1) TEU.13 The latter Article equally enshrines the principle
of effective judicial protection, which is a general principle of EU law stemming from the
constitutional traditions common to the Member States and which finds expression in the
Charter and the ECHR.14
As the Portuguese court in question was a court or tribunal for the purposes of Article
19(1) TEU, the Court held that that Article, as well as Article 47 of the Charter, requires the
independence of that court and its judges.15
The external aspect of independence of the judiciary had already been dealt with in
Wilson.16 It
“presupposes, in particular, that the body concerned exercises its judicial functions
wholly autonomously, without being subject to any hierarchical constraint or
subordinated to any other body and without taking orders or instructions from any
source whatsoever, and that it is thus protected against external interventions or
pressure liable to impair the independent judgment of its members and to influence
their decisions”.17

As such, a level of remuneration of judges in accordance with the importance of their
functions is essential to judicial independence.18 However, on the facts, the salary reduction
was not a threat to judicial independence.
The importance of the Portuguese judges case cannot be underestimated. The effect
of the ruling is to impose, as a matter of EU law, a general requirement of independence on
all national judges on the basis that they may be called upon to decide EU law questions.
As I have indicated, the previous case law was limited to a requirement that the court
referring a question under Article 267 was independent. Logically there is no difference
between a national court deciding a point of EU law itself and referring the point to the CJEU.
In both cases it should satisfy the requirement of independence.
The threat to the independence of the Portuguese judges arose from a salary
reduction. Of arguably a greater threat to independence is a premature curtailing of a fixed
term mandate which was in issue in some of the Polish cases that I will refer to in a moment.
But before that, I would like to refer to an earlier case not involving the judiciary but the
Ibid., para. 30.
Ibid., para. 34.
14 Ibid., para. 35.
15 Ibid., para. 41.
16 Judgment of 19 September 2006, Wilson, C-506/04, EU:C:2006:587.
17 Ibid., para. 51 and Judgment of 27 February 2018, Associação Sindical dos Juízes Portugueses, C-64/16,
EU:C:2018:117, para. 44.
18 Judgment of 19 September 2006, Wilson, C-506/04, EU:C:2006:587, para. 51, and Judgment of 27 February
2018, Associação Sindical dos Juízes Portugueses, C-64/16, EU:C:2018:117, para. 45.
12
13
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independence of a supervisory authority for the protection of individuals with regard to the
processing of personal data. An EU data protection Directive required Member States to set
up such an independent body. Following a change in its legislation, Hungary brought to a
premature end the six year mandate of the Hungarian Supervisor. This was challenged by
the Commission. The Court held that the mere risk that the State scrutinising authorities
could exercise a political influence over the decisions of the supervisory authorities is
enough to hinder the latter in the independent performance of their tasks.19 If it were
permissible for every Member State to compel a supervisory authority to vacate office before
serving its full term, in contravention of the rules and safeguards established in that regard
by the legislation applicable, the threat of such premature termination to which that authority
would be exposed throughout its term of office could lead it to enter into a form of prior
compliance with the political authority, which is incompatible with the requirement of
independence.20
This leads me to the cases concerning the independence of the judiciary in Poland,
and the concerns raised in that regard in Hungary and Romania. In Minister for Justice and
Equality (Deficiencies in the system of justice), European Arrest Warrants were issued by
Polish courts against a person on charges of drug related crimes. He was arrested in Ireland
and the Irish court in effect asked the CJEU whether these European Arrest Warrants need
to be executed, taking into account, inter alia, the reasoned proposal made by the
Commission on the basis of Article 7(1) TEU regarding the rule of law in Poland, in particular
regarding concerns over the independence of the judiciary.
Once again the Court started off by recalling Article 2 TEU and by referring to the rule
of law as a value common to the Member States.21 Consequently, there is a presumption
that fundamental rights are observed by the other Member States.22 However, as had been
held in Aranyosi and Căldăraru,23 that presumption can in exceptional circumstances be
rebutted.24 After having reiterated the importance of the independence of the judiciary to the
respect of the rule of law,25 the Court held that the executing judicial authority could refuse
to execute the arrest warrant where there is a real risk that a person in respect of whom a
European arrest warrant has been issued will, if surrendered to the issuing judicial authority,
suffer a breach of his fundamental right to an independent tribunal. The lack of an
independent tribunal would also be a breach of the essence of his fundamental right to a fair
trial, a right guaranteed by the second paragraph of Article 47 of the Charter.26
The Court went on to clarify how the national court could assess whether “a real risk”
of suffering a breach of the rights of defense exists. In that regard, the Court decided that it
was not enough for the Commission to have instituted proceedings on the basis of Article
Judgment of 8 April 2014, Commission v Hungary, C-288/12, EU:C:2014:237, para. 53.
Ibid., para. 54.
21 Judgment of 25 July 2018, Minister for Justice and Equality (Deficiencies in the system of justice), C-216/18
PPU, EU:C:2018:586, para. 34.
22 Ibid., para. 37.
23 Judgment of 5 April 2016, Aranyosi and Căldăraru, C-404/15 and C-659/15 PPU, EU:C:2016:198.
24 Judgment of 25 July 2018, Minister for Justice and Equality (Deficiencies in the system of justice), C-216/18
PPU, EU:C:2018:586, para. 43.
25 Ibid., paras. 49-54.
26 Ibid., para. 59.
19
20
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7(1) TEU. Only if the European Council adopts a final decision finding a breach of the rule
of law, would this sufficient but not necessary condition be fulfilled.27 As long as such
decision has not been taken, it is merely in exceptional circumstances that the executing
authority can refuse to execute the warrant. A two step approach was required. First, the
Court had to determine whether there is, in the issuing Member State, a real risk of breach
of the essence of the fundamental right to a fair trial on account of systemic or generalized
deficiencies concerning the judiciary of that Member State such as to compromise the
independence of the court. Secondly, where those circumstances exist the Court must, after
carrying out a specific and precise assessment of the particular case, decide whether there
are substantial grounds for believing that the person in respect of whom that European arrest
warrant has been issued will, following his surrender to the issuing judicial authority, run a
real risk of breach of his fundamental right to an independent tribunal and, therefore, of the
essence of his fundamental right to a fair trial.28 In doing this, the executing judicial authority
must request from the issuing court any material necessary to establish whether there is
such a real risk.
It is not perhaps surprising that the first case on the independence of the judiciary in
Poland came from a court in another Member State. This is because one of the pillars of EU
law is the principle of mutual trust between Member States and their courts in many areas
of EU law, such as European arrest warrants. So you can see that the independence of the
judiciary in one Member State is a concern not just within that Member State but throughout
the Union. If there is no independence there can be no mutual trust. The other point to note
about this judgment is that the CJEU stressed the importance of dialogue between the two
courts. Again, this is part and parcel of the principle of mutual trust.
I now move to the issue of the curtailing of a judicial mandate. The Commission asked
the Court to establish the failure, by Poland, to fulfil its EU obligations deriving amongst
others from Article 19(1) TEU, when Poland lowered the retirement age of judges on its
Supreme Court to 65 coupled with a right conferred on the President of Poland to decide,
on the basis of discretionary criteria, whether to authorise extension of the judge’s mandate
to the age of 70 years.
The Commission asked the CJEU for interim measures to avoid the law producing
irreversible effects before the CJEU rendered its final judgment. That interim relief was
granted and in effect Poland had to reinstate the judges who had been compulsorily retired.29
At the substantive hearing, the Polish government maintained that since it had definitively
modified the contested provisions, the infringement action would have become devoid of
purpose.30 This was rejected. The Court rendered judgment, recalling that the infringement
must be examined on the basis of the position in which the Member State at issue found
itself at the end of the period laid down in the reasoned opinion.31

Ibid., para. 72.
Ibid., para. 73.
29 Order of 17 December 2018, Commission v Poland, C-619/18 R, EU:C:2018:1021.
30 Judgment of 24 June 2019, Commission v Poland (Independence of the Supreme Court), C-619/18,
EU:C:2019:531, paras 27 and 28.
31 Ibid., para. 30.
27
28
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The Court found, on the basis of the principles set out in Associação Sindical dos
Juízes Portugueses and Minister for Justice and Equality (Deficiencies in the system of
justice) that the Polish law on the retirement age of judges is reviewable under Article 19(1)
TEU. The Court held that the independence of judges requires guarantees against removal
from office. In this context the CJEU referred, for the first time in its case law, to the principle
of irremovability. This principle requires judges to remain in post provided that they have not
reached the obligatory retirement age or until the expiry of their mandate, where that
mandate is for a fixed term. While the principle is not wholly absolute, there can be no
exceptions to that principle unless they are warranted by legitimate and compelling grounds,
subject to the principle of proportionality.32
The Court found that applying the lowered retirement age to judges already serving
on the Polish Supreme Court would result in those judges prematurely ceasing to carry out
their judicial office. Therefore, the rule was contrary to the principle of irremovability of
judges.33 Unless the measure was justified by legitimate objectives of general interest, it
failed the proportionality test. The Court decided that the justification grounds advanced by
the Polish government, namely the standardisation of the retirement age with the retirement
age applicable to all workers in Poland and improving age balance among the members of
the Supreme Court, did not justify the immediate application of the law to the judges already
in place.34 It was important in this context that the lowering of the retirement age was
accompanied by the granting of a new discretion accorded to the Polish President to keep
in place judges despite reaching the new retirement age. The combination of those two
measures reinforced the impression that those measures were designed to exclude a predetermined group of judges. The Court therefore found that Poland infringed Article 19(1) of
the TEU.
That case was followed by a case on the lowering of the retirement age of judges of
ordinary Polish courts.35 Once again the lowering of the retirement age was coupled to a
mechanism allowing the Minister for Justice to authorise, on the basis of discretionary
criteria, existing judges to continue their activities beyond the new lower retirement age. The
Court held that those criteria were too vague and unverifiable.36 The measure thus also
failed to meet the requirements of the principle of irremovability,37 and the Court found, by
analogy to the case on the Polish Supreme Court, an infringement of Article 19(1) TEU.
The last case I will refer to is A. K.38 As part of the judicial reforms in Poland a law
was adopted which provided that the only route whereby Polish Supreme Court judges could
challenge the legality of the lowering of the retirement age in the Polish Supreme Court was
before a special Disciplinary Chamber of the Polish Supreme Court. Three Polish judges

Ibid., para. 76.
Ibid., para. 78.
34 Ibid., para. 96.
35 Judgment of 5 November 2019, Commission v Poland (Independence of ordinary courts), C-192/18,
EU:C:2019:924.
36 Ibid., para.122.
37 Ibid., para.125.
38 Judgment of 19 November 2019, A. K. and Others (Independence of the Disciplinary Chamber of the
Supreme Court), C-585/18, C-624/18 and C-625/18, EU:C:2019:982.
32
33

16

LAwTTIP Working Papers 2020/1

who had been compulsorily retired by the lowering of the retirement age brought
proceedings elsewhere arguing that the judges on the Disciplinary Chamber were not
independent from the executive.
The issue in this case was, in effect, the reverse of that in the Polish Supreme Court
case which concerned the termination of the existing mandate of a judge. Here, by contrast,
the issue was essentially the method of appointment of judges to the Disciplinary Chamber.
You will recall the Eisenhower story. Although it is desirable that judges are appointed by an
independent non-political body, the fact that they are not, does not necessarily mean that
they are not independent once appointed. Thus it is not surprising that the CJEU gave a
more nuanced answer to the issue of independence of judges on the Disciplinary Chamber
than it did in respect of the premature retirement of judges on the Polish Supreme Court.
The CJEU observed that the mere fact that the judges on the Disciplinary Chamber were
appointed by the President of Poland is not a threat to independence if, once appointed,
such judges are free from pressure.39 In reaching this conclusion the CJEU relied on case
law from the European Court of Human Rights. The CJEU therefore focused on the question
whether, once appointed as a judge, the judge would be free from external pressures. The
CJEU concluded that if the referring court found there were legitimate doubts on the
independence of the judges on the Disciplinary Chamber, EU law, read in the light of Article
47 of the Charter, precludes cases concerning the application of EU law falling within its
exclusive jurisdiction.40 It was for the referring court to apply that guidance to the case in
point.

3. The exercise of power and the rule of law
At the Union level, Article 19(1) TEU defines the role of the Court of Justice. It has to “ensure
that in the interpretation and application of the Treaties, the law is observed”. Upholding the
rule of law is therefore the fundamental mission of the Court of Justice.41 All powers have to
be lawfully exercised. This means that every exercise of power is subject to scrutiny by an
independent court to determine whether its exercise is lawful.
The EU Treaties or secondary legislation must provide the legal basis for the exercise
of a power. Where a power is provided, there is normally an express provision which
provides for review of that power. Thus Article 263 of the TFEU provides that acts of the
ECB are subject to a legality review and in Gauweiler and Weiss42 the CJEU carried out
such a review, albeit in the context of a validity challenge under Article 267 TFEU.
What happens if no right of judicial review is foreseen in the Treaties? This was the
case for acts of the Parliament under the EEC Treaty. The relevant Article, Article 173, did

Ibid., para. 13.
Ibid., para. 166.
41 Koen Lenaerts, “The Court of Justice and the Rule of Law”, XXVIIIth FIDE Congress – Estoril, May 2018, p.
5.
42 Judgment of 16 June 2015, Gauweiler and Others, C-62/14, EU:C:2015:400 and Judgment of 11 December
2018, Weiss and Others, C-493/17, EU:C:2018:1000.
39
40
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not provide that acts of the Parliament could be annulled, unlike acts of the Commission and
the Council. Les Verts, the parliamentarian group bringing together the green parties,
challenged an act by the Parliament relating to spending. The Court, held that excluding
acts of Parliament from judicial review would be contrary to the spirit of the Treaty and its
system and so such acts were reviewable.43 This is what I would call “gap filling”: in the
interest of upholding the rule of law, the Court required the exercise of a power which has
legal effects to be subject to judicial review.
Similar issues have arisen more recently in respect of EU measures adopted
pursuant to the Common Foreign and Security Policy (CFSP). In Rosneft the Court was
referred a question for preliminary ruling on the interpretation and validity of a sanctions
measure adopted on the basis of the provisions relating to the CFSP. Pursuant to the last
sentence of the second subparagraph of Article 24(1) TEU and the first paragraph of Article
275 TFEU, it is expressly provided the Court does not have jurisdiction with respect to the
provisions relating to the CFSP and the acts adopted on the basis of those provisions.44
Article 275(2) TFEU foresees, however, that the Court has jurisdiction to rule on
proceedings, brought in accordance with the conditions laid down in the fourth paragraph of
Article 263 TFEU, reviewing the legality of decisions providing for restrictive measures (e.g.
sanctions) against natural or legal persons adopted by the Council.
The issue in Rosneft was whether the Court had jurisdiction to rule on a validity
challenge under Article 267 TFEU in case of a restrictive measure given that the second
paragraph of Article 275 TFEU expressly provided for jurisdiction only in the case of actions
under Article 263, i.e. direct actions before the CJEU. A literal reading of the exclusion would
mean that the Court only had jurisdiction to rule on actions for annulment on restrictive
measures. Nonetheless, the Court found that in the interest of the rule of law,45 as well as
of effective judicial protection as enshrined in Article 47 of the Charter,46 it was necessary to
interpret the exclusion restrictively.47 Therefore, given that the implementation of a decision
providing for restrictive measures against natural or legal persons is in part the responsibility
of the Member States, a reference for a preliminary ruling on the validity of a measure plays
an essential part in ensuring effective judicial protection, particularly, where both the legality
of the national implementing measures and the legality of the underlying decision adopted
in the field of the CFSP itself are challenged within national legal proceedings. Having regard
to the fact that the Member States must ensure that their national policies conform to the
Union position enshrined in Council decisions, adopted under Article 29 TEU, access to

Judgment of 23 April 1986, Les Verts v Parliament, 294/83, EU:C:1986:166, para. 25.
Judgment of 28 March 2017, Rosneft, C-72/15, EU:C:2017:236, para.60.
45 Ibid., para.72.
46 Ibid., para. 73.
47 In Judgment of 19 July 2016, H v Council and Others, C-455/14 P, EU:C:2016:569, the Court had already
ruled that the scope of the limitation, by way of derogation, on the Court’s jurisdiction, which is laid down in the
final sentence of the second subparagraph of Article 24(1) TEU and in the first paragraph of Article 275 TFEU,
cannot be considered to be so extensive as to exclude the jurisdiction of the Court to review acts of staff
management relating to staff members seconded by the Member States the purpose of which is to meet the
needs of that mission at theatre level, when the Court has, in any event, jurisdiction to review such acts where
they concern staff members seconded by the EU institutions.
43
44

18

LAwTTIP Working Papers 2020/1

judicial review of those decisions is indispensable where those decisions prescribe the
adoption of restrictive measures against natural or legal persons.48
The exception to the exclusion in Article 275(2) TFEU thus has to be interpreted
restrictively: the Court’s jurisdiction on restrictive measures extends to preliminary questions
on the validity of decisions providing for those measures.
In this context I would like to say a very brief word about the rules on standing
applicable to private applicants when they seek to challenge EU measures directly before
the CJEU under Article 263(4) TFEU. The narrowness of those conditions has often been
criticized. But, again, one needs to look at the system for judicial protection both before the
CJEU and national courts. In Inuit49 the CJEU has stated that where one has no standing
under that Article to challenge an EU regulatory act before the CJEU under Article 263(4),
one must have the ability to challenge the implementing measure before a national court.
I would like to finish by mentioning the importance of the rule of law even in situations
governed by international law.
In the first case Western Sahara50 the Court was asked to review the legality of an
international agreement concluded between the EU and Morocco which was challenged by
an NGO on the basis that the inclusion of waters adjacent to the Western Sahara for fishing
by EU vessels was contrary to the right to self-determination of the peoples of the Western
Sahara under international law as set out in Article 1 of the Charter of the UN and also the
principle of the relative effect of Treaties of which Article 34 of the Vienna Convention is a
specific expression. This raised two important issues.
The first was whether the Court had jurisdiction to review an international agreement.
It is well-settled that the Court has jurisdiction to review the EU act which approves the
conclusion of an international agreement.51 Building on this the CJEU observed that since
the EU was bound to observe international law, the review to be carried out by the CJEU
includes examining the validity of an EU act in the light of the content of the relevant
international agreement in issue.52 The second issue was the scope of review under
international law. The Court held that the agreement could not be interpreted as granting
fishing rights to EU vessels in the waters adjacent to the Western Sahara as such an
interpretation would be at odds with the rights of self-determination of the people of the
Western Sahara. In effect what the CJEU did was to interpret the relevant provisions of the
Morocco Agreement so as to be compatible with international law.
One cannot, however, draw the conclusion from Western Sahara that if the EU
measure is compatible with international law that suffices. In Kadi and Al Barakaat
International Foundation v Council and Commission53 Kadi’s name had been put on a list
drawn up by the UN Security Council (UNSC), obliging all Members of the UN to block any
Judgment of 28 March 2017, Rosneft, C-72/15, EU:C:2017:236, para.71.
Judgment of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament and Council, C-583/11 P,
EU:C:2013:625, paras. 90-104.
50 Judgment of 27 February 2018, Western Sahara Campaign UK, C-266/16, EU:C:2018:118.
51 Paras. 45-46.
52 Paras. 47-48.
53 Judgment of 3 September 2008, Kadi and Al Barakaat International Foundation v Council and Commission,
C-402/05 P and C-415/05 P, EU:C:2008:461.
48
49
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funds in Kadi’s name in bank accounts within their jurisdiction. The Council subsequently
adopted a Decision giving effect to that international law obligation into EU law. The UNSC
list did not include any reasons for including Kadi’s name on the list and no judicial review
was possible. The Court annulled the EU acts adopted to enact the Security Council
Resolution, on the basis that Kadi’s fundamental rights under EU law had not been
respected. In this respect EU law constitutes an autonomous legal order with its own distinct
values, such as fundamental rights which could not be overridden by international law.
Kadi illustrates the cardinal importance of the rule of law. Such a principle should not
simply, in the words of Bob Dylan, “be blowing in the wind”. Remember the horrific events
of 9/11. The UNSC list was adopted very shortly afterwards in response to that terrorist
event. But, however important the international fight against terrorism, that policy objective
cannot not override the respect for fundamental rights in EU law.
Nowadays, those fundamental rights are codified in the Charter of Fundamental
Rights. The Charter does not extend competences of the Union.54 The institutions, bodies,
offices and agencies of the Union have to respect the rights, observe the principles and
promote the application thereof in accordance with their respective powers and respecting
the limits of the powers of the Union as conferred on it by the Treaties.55 In other words, the
Charter is a written code of rules against which the legality of Union acts can be tested. In
that sense, it embodies the rule of law.

4. Conclusion
I hope I have shown how the rule of law is given practical effect by the CJEU. As Aristotle
put it more pithily than me, “it is better for the law to rule than one of the citizens so even the
guardians of the laws are obeying the laws”.

54
55

Article 51(2) of the Charter.
Article 51(1) of the Charter.
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