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The lecture delivered by Professor Wouters started out with a general consideration: As is 
borne out by the launch of the so-called global strategy for the European Union, developed 
by the EU High Representative Federica Mogherini, the Union has the ambition to become 
an important global political actor. At an international level, however, the EU is perceived 
more as a trade creature than as a political power. This is not only because of the number 
of crises the EU has been facing but also because it is effectively the largest trading power 

at a global level. 
Against this background, it is of the utmost 
relevance to assess how the EU couples such 
a role as a global trade player with the need to 
respect and promote human rights. In general 
terms, it bears mentioning that trade 
negotiators are not prone to taking human 
rights issues into account when negotiating a 
new international trade agreement. However, it 
cannot be neglected that the Lisbon Treaty 
now requires the Union to promote human 
rights even in its external dimension. As 

Articles 3(5) and 21 TEU illustrate, the Union is required to promote the indivisibility and 
universality of human rights in all its external policies, including trade. It is not a matter of 
preference or political initiative but a real treaty obligation for the EU. In light of these 
premises, one could ask the following questions: Is trade an adequate instrument by which 
to pursue human rights policy? If so, why does the Union not make further use of this 
economic power to demand respect for human rights and improve their compliance in 
countries with which it has trade relations? These questions were addressed by dividing the 
the lecture into four parts. 

In the first part, having briefly outlined the different kinds of trade agreements 
concluded by the Union—FTAs, trade and economic cooperation agreements, association 
agreements, and enhanced association agreements—Professor Wouters dealt with the 
human rights clauses contained in the EU trade agreements, describing them as essential 
elements of the agreements concluded by the EU itself. At its earliest stages, the European 
Community was not very active on human rights, so much so that international EC treaties 
did not make any reference to them, as they fell within the domain of the Council of Europe 
and the Strasbourg Court. The inclusion of human rights clauses into trade agreements 
began in the 1990s, when the ethical issues deriving from cooperation with brutal 
governments acting in violation of human rights became all too apparent. Starting with the 
Lomé Agreement (1989), human rights issues have been included into the agreements, 
thereby becoming an “essential element”. In this regard, it is worth recalling that Article 60 
of the Vienna Convention on the Law of Treaties (1969) gives any treaty party the ability to 
suspend or terminate the operation of the treaty in cases involving material breach of treaty 
obligations. From this perspective, considering that human rights clauses are deemed 
essential elements of the treaties, their violation can lead to the suspension or termination 
of the agreement stipulated by the EU itself. This is potentially a powerful weapon the EU 
can wield to force compliance with human rights. Next to this negative attitude to the 
promotion of human rights, there is also a positive one which consists in undertaking bilateral 
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human rights dialogues in the same direction. By means of these techniques, human rights 
clauses are now systematically included in all EU international agreements. 

Even so, there still remain critical issues which undermine a positive development in 
terms of consistency and coherence. For one thing, some sectoral agreements are silent on 
human rights (an example being the EU-Morocco Agreement on fisheries, which does not 
cover the Western Sahara matter). Second, from a procedural point of view, it is not clear 
whether—in the context of mixed agreements—human rights clauses may be part of those 
provisions that can be provisionally applied by the Union before the treaty’s definitive entry 
into force. Third, with reference to the drafting and the scope of human rights clauses in 
international agreements, it is worth noting that the language used is not always the same, 
and that it sometimes appears quite ambiguous, too. This results in a weaker application of 
the clause in practice than what it advocates in the text. Finally, it must be underscored that 
the EU representatives’ effort to include human rights clauses is mainly directed at ACP 
countries. This stands in stark contrast to the EU’s relations to big powers such as China, 
Israel, Japan, and the US, where there is a lack of consultation on human rights clauses, 
thereby making evident the EU’s hypocrisy and the double standards vis-à-vis third 
countries. In any case, the EU has never gone very far in applying effective sanctions against 
those countries that violate human rights clauses, as it has simply confined itself to calling 
off meetings or suspending funds. Ultimately, such a soft approach risks affecting the very 
reasoning behind the inclusion of human rights clauses into international trade agreements, 
as well as the EU’s power to enforce the protection of human rights. 

In the second part of the lecture, underscoring the recent tendency of including other 
essential elements next to human rights, Professor Wouters went through the inclusion of 
sustainable development chapters in the more recent EU trade agreements. In this regard, 
it should be pointed out that sustainable development is a much broader notion than human 
rights, for it includes social, environmental, and human rights aspects. Moreover, it has taken 
on greater relevance in the international sphere through the UN’s adoption of Sustainable 
Development Goals (SDG), officially named Agenda 2030. The UN committed itself to 
reaching several targets with a view to fostering sustainable development in both southern 
and northern countries, thereby going beyond the scope of application of the previous 
Millennium Development Goals 2000–2015. As the case study conducted within the FRAME 
project on labour protection under the EU-Colombia Trade Agreement suggests, the 
sustainable development chapters are so broad in their scope to be considerably fluctuant 
in their impact. Indeed, the language used is too ambiguous and not specific enough to be 
useful. Moreover, the follow-up to these clauses and means by which to monitor them are 
inadequate to the task of evaluating overall compliance with labour protection standards. 
Sustainable development chapters are also weak in their review mechanisms, which on the 
one hand do not involve key stakeholders and civil society, and on the other are too formal 
and based on a top-down logic that does not appear sufficiently powerful. As a result, even 
though the inclusion of sustainable development chapters in trade agreements may be 
interesting and ambitious because it takes in a broader category than human rights, it is still 
too weak and too soft. This was further acknowledged by Cecilia Malmström, the EU 
Commissioner for Trade. 

The third part of the lecture was dedicated to understanding how the agreements in 
force can shape the contracting parties behaviour. Impact assessments work both ex ante 
and ex post. The former have been robustly developed by the EU Commission by means of 
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a systematic methodology. By contrast, major problems have been identified with regard to 
the ex post impact evaluations of the adopted measures: They are underdeveloped, and 
there is no systematic and consistent practice in this regard. This is why it is very difficult to 
see real improvement in labour protection, and more generally in human rights. One of the 
current challenges in this field is therefore to understand how to improve and strengthen the 
measures included in trade agreements with third countries. It could be useful to further 
involve NGOs, civil society, and trade unions by empowering them to sue their governments 
before ad hoc dispute settlement bodies, as is already possible in the OECD, for instance, 
with regard to the behaviour of multinational enterprises. 

Moving on to another topic, Professor Wouters focused on the so-called Generalised 
System of Preferences (GSP and GSP+), which is part of the Union’s autonomous and 
unilateral trade policy. On a conditionality basis, the Union itself grants some preferential 
rights to third countries in exchange for compliance with human rights conventions. More to 
the point, this means that the EU opens its market much more liberally to developing 
countries than to more industrialised ones: This is a tool for integrating the developing world 
into the international trade scheme and facilitating the exportation of their products by 
reducing, inter alia, customs duties for importing their products into the EU. In exchange, 
the EU demands an overarching respect for human rights standards and international 
treaties. Given the contracting parties’ weakness and vulnerability, it is quite easy to impose 
conditions on them. Also worth mentioning in this connection is EBA (Everything But Arms), 
a special initiative under which all imports from Least Developed Countries into the EU are 
duty-free and quota-free. The general impact of this policy is positive, even if problems of 
coherence come up in this case, too. In the first place, it would be useful to update the list 
of international law instruments by including, for instance, the Paris Agreement on Climate 
Change and the UN Sustainable Development Goals. In addition, it is essential to better 
monitor the situation in those countries and to dialogue with them in a more resolute way in 
order to verify compliance with conditionality, even if this may undermine trade relations, as 
attested by Sri Lanka. 

Finally, Professor Wouters dealt with investment issues as part of the broader 
Common Commercial Policy (CCP), over which the Union has exclusive power. In fact, the 
Lisbon Treaty has made many changes, and the CCP now also enables the Union to 
conclude bilateral agreements on investments (BITs). Therefore, when the Union intends to 
conclude BITs, it may include human rights issues to influence the practices of third 
countries, and mainly to protect EU investors abroad. However, investment works a bit 
differently from trade, and human rights conditionality in investment treaties cannot be 
similar to human rights conditionality under general trade agreements. Human rights must 
therefore be tackled in a different way, and in this regard the EU Commission is thinking of 
reformulating those agreements’ dispute settlement chapters by calling for the 
establishment of an international court competent to hear investment disputes. If such a 
court were to be established, it would have to consider human rights issues as part of 
investment treaties as well. 

To conclude, the potential for a strong role of the EU in working human rights into 
trade relations is significant, but there are also many challenges that need to be tackled 
when it comes to the coherence and effectiveness of human rights conditionality.
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The lecture delivered by Professor Hofmann focused on the principles of the European 
Economic Constitution and their relations with the multiplicity of trade agreements the Union 
has been concluding with third countries, such as the very recent EU/US agreement on 
equivalence for derivatives trading. 

The legal ground rules of the multilateral trading system governed by WTO 
agreements are based on a couple of specific 
founding principles. The first of these is the most-
favoured-nation principle, under which a state 
cannot normally discriminate between its trading 
partners, such that whenever a state grants benefits 
to one WTO member, it should do the same for all 
others. The second WTO principle is that of equal 
national treatment, under which a product or service 
entering the WTO area must be treated in the same 
way as national ones. This principle notwithstanding, 
the WTO itself accepts the conclusion of preferential 
agreements as an exception to the general rules of 
international trade. In fact, the international trading 
system is witnessing the conclusion of an increasing 
number of free trade agreements (FTAs) making it possible for certain groups of states to 
conclude preferential agreements with other countries. 

Even when the European Economic Community (EEC) was created under the Rome 
Treaty in 1957, a lively debate was underway on how to combine the EEC rules with the 
GATT agreement that was already in force. The EU now has such a composite value-driven 
nature and well-structured institutional framework that it goes beyond what classically 
characterised the context of FTAs. WTO members include not only EU Member States 
individually but also the EU as an individual entity, and since the 1960s it has concluded 
several trade-and-cooperation agreements with third countries according to different 
models. 

International FTAs are characterised by classic elements such as specific rules on 
tariffs and customs duties. The area that now receives most attention, however, is that of 
nontariff trade barriers, which consist in the application of different standards relating to 
human health, environmental and heritage protection, and personal data protection. These 
barriers have been identified as the main concern to international trade rules because they 
may prevent a product from entering a foreign market unless it adapts to the importing 
party’s standards. By looking at international agreements, it is possible to find many 
structures designed to address the problem of nontariff barriers by elaborating common 
standards at an international level. For example, the International Organisation for 
Standardisation is a standard-setting body aimed at developing common standards for a 
vast range of products, materials, and processes. There are also international organisations 
which set out minimum food-safety standards (the so-called codex alimentarius) or 
standards for banking supervision. The guidelines on standards produced at an international 
level are included in national legal systems simply by reference, which means that once a 
producer applies the mark of conformity with international standards to its product, there is 
a presumption that the product is safe and that it complies with the quality and safety 
standards that are recognised internationally. Thus, even though the standards issued by 



LAwTTIP Working Papers 2018/1 

 15 

these international bodies are not binding, it is evident that compliance with them gives 
access to a wider market. International trade rules are established not just by international 
agreements and trade negotiators but also through the setting forth of standards addressing 
all these regulatory concerns. 

The question of technical standards takes on relevance in mutual recognition 
agreements, under which the contracting parties decide to trust and accept the other 
country’s standards, thereby allowing its products into their market. This happened, for 
instance, with the EU/US agreement on organic products, under which the EU and the US 
recognised each other’s organic production rules and control systems as equivalent in their 
respective domestic rules. In addition to adopting such a substantive approach, focused on 
the actual content of rules, two countries may decide to agree on the ways to establish new 
rules in the future. A third way to conclude mutual recognition agreements reflects the new 
generation of FTAs and provides that even though the contracting parties do not agree on 
the substantive or procedural issues, they can still trade if they accept the conformity 
assessment results obtained by the other party’s designated conformity assessment bodies, 
thus showing compliance with the other party’s requirements and vice versa. All these 
different solutions highlight the cruciality of the issue of regulatory standards and the 
consequent need to develop new mechanisms to enter foreign markets where different 
standards govern. 

The European Economic Constitution is a set of rules and procedures that deal with 
economic activity. The early European Economic Constitution was embodied in the 
European Community rules, as on competition and state aid, service standards, and public 
procurement. Today, to refer to the framework applicable to economic matters also means 
to refer fundamental rights—ranging from the right to property to the right to data 
protection—that all EU acts must guarantee alongside environmental and consumer 
protection rules. Therefore, when the European Union is active in the context of regulatory 
barriers and international trade agreements, this is the legal framework which should be 
considered in analysing the legality of such an action. Against this background, which clearly 
underscores the complexity of the EU economic system, the recent EU/US agreement on 
equivalence for derivatives trading raises some concerns, especially if we consider that 
derivatives were at the origin of the financial crisis that also affected the EU. In particular, 
one could wonder why the EU should accept derivatives classified by the US market to be 
sold to financial services in Europe, and how to combine the EU constitutional economic 
and monetary framework with this whole package of regulatory cooperation. 

The questions just mentioned deserve a deeper analysis of the procedural 
mechanism for adopting standards in the EU. In the last few years, European agencies 
specialised in different regulatory and policy areas have been created, and some of these, 
such as the European Chemical Agency and the European Food Security Agency, are 
specialised in the creation of standards and risk criteria. In order to understand how EU 
agencies interact with the European Commission on standard-setting, it is necessary to look 
at the procedures set forth in Articles 290 and 291 TFEU on delegated acts, according to 
which a legislative act may delegate to the Commission the power to adopt nonlegislative 
acts of general application so as to supplement or amend certain nonessential elements of 
the legislative act or to adopt an implementing act. The EU agencies may thus prepare 
delegated implementing acts to be adopted by the Commission, as in the case of financial 
agencies, or suggest the adoption of proper acts or guidelines in the field of interest within 
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the comitology procedure, which also involves the representatives of EU Member States. In 
the US, by contrast, all agencies in charge of making rules do so by complying with the so-
called notice-and-comment process, according to which if they want to codify their rules, 
they first have to make all drafts open to public comment. In this way, anyone can ensure 
his/her interest is safeguarded because, before bringing a product to market, US agencies 
have to consider all the comments provided by industry representatives, individuals, foreign 
countries, international organisations, and private companies, as well as civil society. 
Therefore, all the rules must be evaluated and consented to by all these persons and 
entities. No such possibility exists for producers in the EU and, as a result the US could 
legitimately introduce a discussion about lawmaking procedures in bilateral negotiations. 
Indeed, even though mutual recognition is extremely important, the priority for the US is that 
American interests in lawmaking be voiced and taken in to account. In this regard, during 
the TTIP negotiations, the European Commission interestingly rejected many calls from the 
European Parliament to adopt a regulation on these matters within the EU, but in order to 
address the American concerns, it published in 2015 the Better Regulation Package, 
containing a soft commitment to publish all the rules on the Internet before adopting them, 
thereby giving anyone the possibility to comment on the procedure. However, the soft nature 
of this instrument—which cannot be subjected to judicial review—and the suspension of the 
TTIP negotiations have caused it fall into oblivion, thereby once more calling into question 
the legitimacy of the EU rule-making process in this area. 

In addition to addressing the classic issues involving tariff/nontariff-related rules, 
international trade agreements also deal with dispute settlement and accountability 
mechanisms, which are also very important in the context of standards. Indeed, in cases 
where the contracting parties should disagree on the recognition of quality standards, it can 
be unclear which judicial body they should appeal to. The case law in this field is quite 
limited, and disputes are generally settled according to a government-to-government logic; 
but within the EU, different standards apply. In particular, the ECJ has ruled out that if a 
standard has been approved according to a comitology procedure, but without complying 
with the requirements of the comitology procedure, the provision has to be annulled. Clearly, 
there emerges the question of what to do in case of a dispute on the foreign procedural 
requirements. Also very interesting with reference to accountability is the intense debate on 
the flow of personal data. Indeed, according to the EU the rules on data protection are 
special, and data deserve a high level of protection. On the contrary, according to foreign 
partners of the EU, to limit data transfer to other countries is to limit international trade. It is 
thus evident that in international trade regulation, the issue of personal data transfer is of 
the utmost importance. For its part, the US has introduced in the Trans-Pacific Partnership 
(TPP) a chapter providing that none of the contracting parties may adopt rules hindering the 
free flow of data and information. It tried to do the same with the TTIP, but the EU refused 
to accept such clauses, stressing that no curtailment of fundamental rights would be 
possible. However, this issue remains in the current agenda and is also discussed in relation 
to the trade agreement with Japan and North Korea. All these debated elements are an 
example of how the EU uses the European Economic Constitution to set values, deal with 
regulatory issues, and influence an international trade which is under constant evolution. 
The EU values its autonomy, particularly when it comes to preserving the characteristics of 
this composite legal order: this is done by delimiting competences and protecting the policy 
space in the exercise of EU competence.



 

17 
 

 

 
 
 
 
 
 
 

III UNIBO Seminar Event 
Bologna, 2 November 2017 

 
The ECJ’s Opinion 2/15 

 
Professor Christine Kaddous 

 
Discussant: Professor Federico Casolari 

 



LAwTTIP Working Papers 2018/1 

 18 

The notion of a Common Commercial Policy (CCP), which figures among the EU’s exclusive 
competences, has been fundamentally transformed since its inception. While very few fields 
were covered in the EEC Treaty, other needs have been progressively taken into account. 
In Opinion 2/15 the Court further clarified the scope of the CCP and adopted a position on 
other exclusive competences of the EU outside the scope of the CCP as well as on shared 
competences. 

The Common Commercial Policy 
comprises several fields which are listed in 
Article 207(1) TFEU. The whole system 
was worked out to answer the needs of the 
economy and to promote the development 
of international trade, and it was further 
elaborated in the ECJ’s case law, starting 
with Opinions 1/75 (on the Organisation 
for Economic Co-operation and 
Development), 1/78 (on the International 
Agreement on Natural Rubber), and 1/94 
(on the EU’s accession to the WTO). 
Moreover, different cases involving TRIPS 
or GATT have been brought before the 

ECJ, reflecting the development of international trade in terms of scope, too. 
As reported in Opinion 1/78, paras. 38–39, despite the exemplative and not 

exhaustive nature of the content of Article 207(1) TFEU, the European Commission and the 
Council have developed two different approaches to the CCP. On the one hand, the 
Commission promotes an instrumental approach: the CCP should have the same content 
as that of the commercial policy promoted by the states. It should therefore be the instrument 
by which to regulate international trade in all its varieties, while respecting what is provided 
in the Treaty. 

While the Commission tends to broaden the scope of the CCP, the Council and the 
Member States have the opposite inclination. Moreover, in contrast to the Commission’s 
instrumental approach, the Council is more results-oriented: The CCP includes any measure 
capable of increasing the volume of commerce and promoting trade. Thus any measure 
that, on the contrary, reduces the volume of trade cannot be considered part of the CCP. In 
this regard, the Court has never taken a general position, and has rather preferred to decide 
on a case-by-case basis, depending on the circumstances and on the content of 
international agreements. In Opinion 2/15, at para. 36, the Court suggests a synthesis of the 
previously described approaches by stating that an EU act falls within the CCP not only if it 
can affect trade with one or more third states but also if it is essentially intended to promote, 
facilitate, or govern such trade and has direct and immediate effects on it. Therefore, the 
Court combined both the instrumental and results-based approaches to evaluate whether 
each single chapter of the EU-Singapore agreement falls within the CCP. 

In the first place, with regard to market-access chapters concerning, for example, 
sanitary measures, customs, and non-tariff barriers and facilitations, the envisaged 
measures aim to promote, facilitate, or govern trade, and they have a direct and immediate 
effect on it, and so they fall within the Union’s exclusive competence. Likewise with regard 
to services: as part of the internal market, they are subject to shared competence, but by 
mentioning the four modes of GATTs, the ECJ recognised this field as part of the EU’s 
exclusive competence. This field also covers financial services and the recognition of 
professional qualifications, all matters that generally involve the free movement of persons 
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within the Union’s territory. An exception is the supply of services in transportation, a 
sensitive field in EU law because it comprises a variety of subject matters: these services 
are already excluded from the CCP by Article 207 TFEU. 

Secondly, the Court had to deal with and interpret the notion of foreign investment, a 
term that did not come into EU law until the Lisbon Treaty. By recalling that the Treaty only 
mentions foreign direct investment, the Court recognised that the drafters of the Treaties 
intended to exclude non-direct or portfolio investments. As a result, these investments 
cannot be included in the Union’s exclusive competence under the CCP. 

The Court’s reasoning in Opinion 2/15 on intellectual property rights recalls the 
position taken many decades earlier (the Daiichi case and Opinion 3/15): International 
agreements intended to promote trade and which include intellectual property rights fall 
within Article 207 TFEU. 

An interesting topic to be explored is whether the competition provisions envisaged 
by the Singapore agreement fall within the EU’s exclusive competence. Indeed, on the basis 
of the ECJ’s approach, defined in para. 36 of the opinion under examination, these 
competition provisions can be said to respond to the final aim of combating anticompetitive 
activities, and so of preventing negative impacts on trade (para. 134 of Opinion 2/15). 

Finally, an innovative element lies in the ECJ’s choice to include sustainable 
development provisions in the CCP. With the Lisbon Treaty’s entry into force, the EU’s 
external action must be governed by the objectives and principles set out in Article 21 TEU. 
Apart from these general objectives, there are also distinct aims for each specific field, as in 
the case of Article 206 TFEU that identifies those economic objectives that count for the 
CCP. There may therefore be convergences between Article 21 TEU and Article 206 TFEU, 
but there may also be tensions between general objectives and specific economic aims. For 
example, environmental protection may hinder free trade, thus giving rise to major 
divergences between general and specific objectives. In any case, since Article 21 TEU 
makes explicit reference to sustainable development, the ECJ drew a connection between 
sustainable development and trade, thereby recognising that sustainable development 
provisions may be part of the CCP and so of Union’s exclusive competence. The final idea 
is not to impose common standards on the international agreement’s contracting parties but 
to require them to comply with the environmental protection and the social protection of 
workers provided under existing international conventions and the ILO, even though their 
standards differ. 

Besides discussing the fields falling within the CCP, the Court also analysed the 
advisability of invoking the EU’s exclusive competence outside the CCP. By going back to 
the commitments concerning services in transportation (which, as noted, do not form part of 
the Union’s exclusive competence), the Court upheld the ERTA case law. It is well known 
that the Treaties contain express provisions on the conclusion of international agreements, 
but apart from these express provisions there are also cases where EU’s competence to 
conclude an international agreement may be inferred from other treaty provisions or acts 
adopted by EU institutions. If areas are covered by secondary legislation—meaning that 
Member States have implicitly acknowledged and accepted EU’s competence in that 
specific field—such competence can also be exercised at an external level to avoid affecting 
common rules or changing their scope. 

Another part of Opinion 2/15 deals with shared competences, and in particular with 
the so-called portfolio investments and ISDS, which cannot be included in the CCP or in the 
EU’s exclusive competence. This was confirmed by the ECJ, which, despite referring to 
Opinion 1/76, recognized the EU’s ability to conclude an international agreement when 
necessary to achieve one of the objectives of the Treaties. The Court used the mentioned 
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opinion to assess whether the free movement of capital is an adequate objective that justifies 
the Union’s conclusion of an international agreement covering indirect investments, too. 
Likewise, the provisions on ISDS cannot be considered exclusive competences of the EU, 
and so Member States need to consent to this specific conferral of competences on 
supranational judicial bodies. 

The Court’s opinion also mentions two other different classes of disputes: ones 
between contracting parties and ones for the specific chapter concerning investment 
protection. In addition to dealing with the issue of investor-state dispute settlement, the Court 
highlighted previous case law, such as Opinion 1/76, according to which the institutional 
provisions may follow the allocation of competences on a substantive level. 

It bears stressing the legal implications of Opinion 2/15. To begin with, it must be 
underlined that the ECJ has recognised a very broad exclusive competence of the EU within 
the scope of the CCP. However, this competence does not cover indirect foreign 
investments and ISDS mechanisms. As a result, the FTA with Singapore cannot be 
concluded by the Union alone, but only as a mixed agreement between the Union and the 
Member States on one side and Singapore on the other. However, the consequences of this 
solution are complex, as they affect the ratification process, which needs a signature, as 
well as ratification by both the EU and its Member States. This is why it is extremely 
important to determine whether this is an EU-only or a mixed agreement. 

Finally, it is interesting that if the inclusion of provisions on sustainable development 
in an international agreement is framed as in the Singapore agreement, it does not change 
the nature of the EU competence. Provisions on the investment arbitration system provided 
by FTAs generally include a “mixture” (this is the case with CETA, which is applied to 
provisions falling within the exclusive competence of the EU). It is still under debate whether 
it is best to conclude two separate agreements, in order to avoid ratification problems, or 
whether a mixed protocol needs to be adopted for portfolio investments attached to the main 
EU-only agreement. All these points will have an important impact on the ongoing 
negotiations on the UK’s withdrawal from the EU. 

At the close of the seminar, Professor Federico Casolari raised some issues 
concerning, on the one hand, the ECJ’s use of the Vienna Convention on the Law of Treaties 
in addressing the question of EU competences in international trade and, on the other, the 
question of compliance with FTAs and their consistency with the Vienna Convention itself, 
especially in relation to the interaction between the EU and third countries. Indeed, even 
though the EU is not a party to the Vienna Convention, the majority of its provisions are 
considered binding on the EU as general international law, and so are deemed to be 
incorporated into EU law, because of its almost total coincidence with international 
customary law. 

First of all, the case was approached by taking account of the content of Article 34 of 
the Vienna Convention, which sets out the general rule on the Treaties’ effects on third 
states. FTAs cannot directly trigger effects on third countries, but in Opinion 2/15 the ECJ 
seems to depart from this general rule of the Vienna Convention, especially with regard to 
the bilateral investment treaties that Member States concluded with third countries before 
the inclusion of investments within the scope of the CCP. Are there grounds for the Union 
to intervene in this domain, thereby amending or terminating the previous bilateral 
investment treaties? In this regard, the AG and the ECJ have taken two different positions: 
The AG took the view that it is not possible for the EU to exercise exclusive competence in 
this field, this on account of the pre-existing treaties concluded between Member States and 
third countries. The Court, on the other hand, took a completely different approach, arguing 
that the EU has exclusive competence in this matter, too, because when the EU gains an 
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exclusive competence, all past arrangements of the Member States transfer to the EU as a 
sort of legacy or succession. In this opinion, the Court seems to generalise the International 
Fruit judgment by assuming that the EU may intervene and amend treaties concluded by 
the Member States. This could imply that in other similar scenarios the Member States are 
completely stripped of their power to modify previously concluded treaties and that third 
countries cannot have any role in reshaping previous arrangements. It is not clear that this 
is consistent with international law, and in particular with Article 34 of the Vienna Convention. 

Secondly, reference was made to Article 60 of the Vienna Convention on material 
breach of a treaty as a ground for suspending or terminating the treaty itself: If one of the 
contracting parties should violate one of the agreement’s essential provisions, the other 
parties involved may invoke either the suspension or the termination of the treaty. In Opinion 
2/15, the ECJ made explicit reference to this provision in order to further strengthen its 
reasoning on the link between environmental/social protection and the CCP. In particular, 
the Court pondered whether it is possible to consider the protection of workers and the 
environment to fall within the CCP. Indeed, these provisions are essential elements of the 
agreement, and so if they are breached, Article 60 of the Vienna Convention could be 
invoked, thereby potentially leading to the suspension of other provisions of the agreement, 
such as those regulating trade. Hence, there is a close link between the provisions on 
environmental/social protection and the CCP, thereby making the former part of the latter 
and influencing the application of the other provisions of CCP. 

The risk in advancing this argument, and in making such a use of Article 60 of the 
Vienna Convention, is that everything may be considered to fall within the CCP, in such a 
way as to overextend the scope of application of the Union’s competences, thereby indirectly 
reshaping the allocation of competences between the Union and its Member States. 

To conclude, the ECJ’s attitude towards the Vienna Convention depends on its final 
aim. On the one hand, the Court intends to trigger the mechanisms enshrined in the Vienna 
Convention in order to extend the scope of application of EU competences; on the other 
hand, there is no strict compliance with the Vienna Convention when this means affirming a 
sort of succession of the EU vis-à-vis the Member States. 
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Mixed agreements are a complex issue in the EU’s external relations, as they imply the 
involvement of both the Union and its Member States and affect the allocation of 
competences. Indeed, it is in the nature of the EU competence to determine whether it is 
necessary to conclude an EU-only agreement or a mixed one. Therefore, if an agreement 
covers issues entirely falling within shared competence, it has to be mixed. Likewise, if the 
agreement falls within both exclusive and shared competences, it should be a mixed 
agreement. Remarkable, in this regard, is the controversial change the European 
Commission introduced by initially 
proposing that CETA be concluded as an 
EU-only agreement and later proposing 
that it be concluded as a mixed agreement. 
Considering that the allocation of 
competences has not changed, the 
question to be answered is whether mixity 
is always mandatory if part of an 
agreement does not fall within the EU’s 
exclusive competences. 

In the ECJ’s case law, mixity is 
deemed mandatory because it stands on 
the principle of conferral. Nonetheless, this doctrine was reviewed with the ECJ’s judgement 
in case C-600/14 of 5 December 2017, and even before that, it had been challenged by both 
practitioners and scholars because mixity depends on the Council’s discretion. As the Court 
suggested in Opinion 2/15, in order to make sure that an agreement is EU-only, it is better 
to establish exclusive competences for the whole agreement. There follows a broad 
interpretation of the CCP according to an objective-oriented approach. But a new generation 
of FTAs has introduced a global approach to external-relations issues, such as indirect 
investment, that cannot all fall under the CCP, thereby giving rise to questions of 
competence. Can we have exclusive competences by using the implied competence theory? 
As for portfolio investments, as well as for ISDS, the Court said that these competences 
cannot be exclusive but shared because they are bound to affect the jurisdiction of national 
courts. Therefore, even though the ECJ gave a broad interpretation of the CCP and the so-
called absorption doctrine, we still have shared competences, and mixity is therefore 
mandatory. In the aftermath of the Singapore Opinion, the Commission offered a solution 
for avoiding mixity by suggesting that the agreement be split into two different agreements, 
one concerning trade and direct investment and the other one dispute settlement and 
portfolio investments. As for the agreements with New Zealand and Australia, the 
Commission proposed to the Council a negotiation mandate limited to provisions on trade 
and foreign direct investments. However, splitting the agreement may not be the ideal 
solution, and, moreover, the difficulties involved in concluding a mixed agreement cannot 
justify the adoption of EU-only agreements. 

With the judgment of 5 December 2017, the ECJ tried to reconcile some of the 
criticisms arising out of Opinion 2/15. In particular, for the first time, the ECJ dealt with the 
relationship between Article 3(2) TFEU, concerning the EU’s exclusive competences under 
the CCP, and Article 216(1) TFEU, providing that the Union may conclude an agreement 
where its conclusion is necessary in order to achieve an objective that is contained in the 
Treaties or is provided for in a legally binding Union act or is likely to affect common rules 
or to alter their scope. By recalling that the Union may exercise external competence even 
if internal competence is not exclusive, and thus reshaping the distinction between the 
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existence of an external competence and the exclusivity of an external competence, the 
Court concluded (in para. 49 of its judgment) that the Union possesses such a competence 
in four situations. The scenario where the Union’s competence, under Article 3(2) TFEU, is 
exclusive, is just one of these situations; according to Article 216 TFEU there are other 
possibilities. Therefore, whether the conclusion of an agreement is necessary to achieve an 
objective, the Union can conclude the agreement disregarding the exclusivity of its 
competence. 

The Court went further by referring to Opinion 2/15. It pointed out that the relevant 
provisions relating to indirect foreign investment could not be approved by the Union alone, 
because there was no possibility of the required majority being gained within the Council 
(para. 69 of the judgment). As a result, it could be concluded that if the majority requirement 
is met, the Union may conclude an agreement even if some provisions fall within shared 
competences: Mixity is therefore not mandatory. At the same time, however, there remains 
the problem of how to implement it, as well as the problem that the Union has never adopted 
common rules on portfolio investments. A deep debate on this judgement by the ECJ is 
bound to arise in the near future. 

Beyond the question whether mixity is mandatory, another point concerns the deep 
meaning of mixity in the implementation phase. The first issue to emerge concerns the 
ratification of mixed agreements. Is it mandatory for Member States? To answer this 
question, we need to start from the principle of loyal cooperation—already underlined in 
Opinion 1/94—according to which Member States are bound to facilitate the Union’s tasks 
in order to avoid jeopardising the achievement of the EU’s objectives. That notwithstanding, 
there are some limits: In a judgment of April 2015, the Court held that the principle of loyal 
cooperation cannot justify derogations from Treaty provisions. Thus, the loyalty clause 
cannot impose the ratification of mixed agreements on Member States, and consequently 
the question just posed remains unsolved. What happens when mixed agreements are not 
ratified by Member States? Whilst some agreements cannot enter into force without being 
ratified by all Member States, others may not require ratification by all Member States, 
thereby remaining uncomplete. 

Alongside the critical point of ratification, testified to by the Belgium’s refusal to ratify 
the CETA, there also emerges the issue of the agreement’s provisional application. If there 
is an important delay between signature and ratification, according to the Treaties, the 
international agreement can be provisionally applied even if it falls within the Member States’ 
competences. But what about entire mixed agreements that regulate shared competences? 
In this regard, the Council has also adopted decisions on the provisional application of 
provisions that fall under shared competences. For instance, in the agreement with Korea, 
provisional application does not cover provisions falling under the Member States’ exclusive 
competences, but it does cover other provisions falling under shared competences. 
According to the Council’s decision on the CETA agreement, on the contrary, provisional 
application only concerns the EU’s exclusive competences in keeping with their allocation 
as provided for in the Treaties. In this way, the Council has confirmed the position taken by 
the national Constitutional Courts. In fact, the German Constitutional Court has held that the 
provisional application of provisions whose subject matter falls within shared competence 
would have been ultra vires. Furthermore, the French Constitutional Council has held that a 
distinction must be retained between exclusive and shared competences, and that only 
provisions falling under the former may be provisionally applied. In this regard, the ECJ’s 
judgement of 5 December 2017 may conflict with the position of the French Constitutional 
Council. 
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The very essence of mixity in the implementation phase is not just limited to final 
ratification by the Union and the Member States that are supposed to have common 
positions but also covers the manner of managing the provisions contained in the 
agreement, with particular reference to dispute settlement in case the agreement is 
breached. In dispute settlement proceedings, who will be responsible? The Union or the 
Member States? Generally speaking, the respondent’s choice remains an internal issue 
linked to the autonomy claim and in accord with the allocation of competences. At the 
moment, however, neither case law nor practice exists that might govern the issue, thereby 
generating uncertainties in the other contracting party when it comes to defining both the 
respondent party and the party who is effectively responsible at the international level. 

The last question concerns Brexit and the status of the international agreements 
previously concluded by the Union as well as those concluded by the Union and Member 
States, including the UK. What about these mixed agreements also ratified by the UK as 
contracting party? As stated in the guidelines adopted by the European Council, once the 
UK will have left the Union, it will no longer be part of the agreements concluded by the 
Union. Indeed, despite the agreement being concluded in mixed form, the EU and Member 
States constitute a single contracting party, and Member States apply EU law. Not being 
part of the EU any longer, the UK cannot be bound by previously concluded mixed 
agreements. Similarly, the UK cannot stay in the EEA, which is based on a two-pillar 
structure involving EU Member States on the one hand and the EFTA countries on the other. 
Therefore, if the UK will not enter the EFTA, it will not be able to stay in the EEA. In the WTO 
the situation is different, because the UK may just review the conditions for its participation 
without having to withdraw from the multilateral agreement and then enter into it again.
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According to Professor Weiler, the world of international trade law concerns not only the 
WTO system but also the approach that regional organisations (NAFTA, the EU) take to 
trade and investment. Against this background, it is possible to identify two main normative 
fault lines. 

The first normative fault line is the one that characterises the human condition, that 
is, the fault line between the concept of homo economicus and that of homo sociologicous: 
Every human being behaves as an economic agent who intends to take advantage of the 
market, and at the same time behaves as a spiritual and moral agent. In more specific terms, 
this fault line suggests the opposition between the legal regulation of the open market and 
trade relations, on the one hand, and the autonomy of the states that intend to maintain their 
regulatory sovereignty and national identity, 
on the other. For instance, the EU allows 
the free circulation of factors of production, 
but regulatory autonomy is left to the states 
and contains political and value-driven 
choices even in more technical sectors. A 
tension is therefore established between 
the need to protect the interests and values 
of society in each state and the need to 
guarantee the functioning of the common 
policy on the free circulation of goods. This 
fault line is evident in three different fields. 

If we start from from the WTO 
system, and thus from global international trade law, we can see this first normative fault 
line reflected, for instance, in the application of the conflicting theories on economic 
discrimination. Indeed, while the “effects theory” posits that in order to determine whether a 
measure is discriminatory it suffices to look at its effects on the market, the “aims and effects 
theory” is interested in establishing the legislator’s final intention and objective and not only 
the immediate effects of the adopted measure. Clearly, the legal implications of these two 
theories are quite different, and in this regard it is particularly interesting that as an appellate 
body the WTO usually applies the first one, thus making for a coincidence between the 
jurisprudential and normative fault lines. A clear example of such a fracture is the affair 
concerning the French decision to ban any products containing asbestos. Indeed, as a result 
of that decision, France was brought before the WTO board by Canada, which complained 
that a measure so restrictive was discriminatory. France defended its decision on the basis 
of health reasons, excluding any potential protectionist intentions, but at the same time it 
complained that it had to justify its value-based choice by referring precisely to the “aim and 
effects theory.” 

At the EU level, the first fault line is mainly reflected in the deep concerns about the 
political legitimacy of international trade law and in the different theories behind it. While the 
classical theory—supported by the Union itself—focuses on the benefits that EU institutions 
achieve in favour of EU citizens (as in the market), the other theory emphasises the 
legitimacy of the democratic decision-making process, thus disregarding actual results. In 
general terms, it is not sufficient to adopt only the first approach, which only considers the 
economic benefits and the wealth achieved by a continent because these kinds of results 
are fading and precarious. It is instead necessary to also rely on elements expressing other 
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types of values that reflect the need for a more democratic and transparent decision-making 
process. 

The third example in the first fault line concerns the investment world, which differs 
deeply from trade. Indeed, whereas in the latter it is possible to strike a balance between 
market pressures and national interests, the chapters on investment included in international 
treaties—such as NAFTA—do not reflect the value-based requirements in any way. 

The second normative fault line characterising the whole of international trade law 
concerns the economic advantages that may be calculated either at a global level or within 
a specific sector. While in the first case the potential advantages may be widespread, in the 
second one they are limited to those who stand to directly benefit. From a political point of 
view, the preferable system is either one that provides global economic advantages or a 
sector-based system that may potentially be damaging to a relatively small part of the 
citizenry? This is the question and main fault line behind President Trump’s decision to 
impose steel and aluminium tariffs. Indeed, US industry is overwhelmingly against that 
decision, because it means increasing the cost of the vehicles and aircraft, but at the same 
time it is intended to save and protect the US steel and aluminium industry, and hence 
specific groups of citizens. Is this completely foolish? What is more important from a human 
perspective? Clearly, this normative fault line is particularly difficult to solve. 

The third fault line properly concerns the intersection of economic and political 
purposes, and this comes through clearly in the EU integration process. Indeed, the main 
objective of European countries in the wake of World War II has been to build peace and 
eliminate tensions between countries, especially Germany and France, by making them 
deeply interdependent and integrated. To this end, it was initially decided to start an 
integration process based on a functionalist approach grounded in the development of a 
common internal market. Even if at some point this long-term stance unfortunately became 
irrelevant, it reflects a more interesting perspective that should also now couple economic 
and political purposes and make the former functional to the latter. Against this background, 
the conclusion of international trade agreements is crucial not just for economic reasons but 
also in particular for geopolitical ones. This is why, even if Trump’s policies are to some 
extent reasonable, they represent a serious threat to international stability: they affect not 
only international trade relations but also political and diplomatic ones.
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