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1. Introduction
Pursuant to its post-Lisbon Common Commercial Policy, the European Union (EU) has been
signing agreements for the protection of foreign investments with third countries, including
the establishment of mechanisms for the resolution of disputes between investors and
states. Such international investment agreements (IIAs) are designed to gradually replace
bilateral investment treaties (BITs) previously signed by those countries with some EU
Member States. Constitutional concerns have arisen at EU level on the compatibility of
Investor-State dispute resolution (ISDR) with the autonomy of EU legal order. If the
envisaged investment tribunals were to, in parallel, interpret and apply EU law outside the
EU judicial system and regardless of the jurisprudence of the Court of Justice of the
European Union (CJEU), the agreements could hardly be found compatible with the EU
constitutional order. Therefore, new EU IIAs provide that domestic law, including EU law,
shall be considered by investment tribunals as a matter of fact and that tribunals are bound
to follow the prevailing interpretation of domestic law issued by domestic courts and
authorities. In its recent Opinion, the CJEU deemed the mechanism sufficient to safeguard
the autonomy of EU law.
This article examines the practice of investment arbitrators when interpreting
domestic law as part of the applicable law, their relationship with domestic courts and the
weight given to domestic jurisprudence in ascertaining the content of domestic legislation.
Particular attention is given to the approaches assumed by tribunals towards domestic case
law when this appears to be conflicting, uncertain or unreliable. EU IIAs bind tribunals to
follow the prevailing interpretation of domestic law issued by domestic courts. In this respect,
this article argues that the provision is most likely to be applied when it is least necessary –
that is, in the presence of established domestic jurisprudence. However, it provides little help
when tribunals’ discretion is expected the most: namely, when domestic case law is found
to be uncertain or contradictory.
Next, the article considers arbitration rules of evidence and the applicable principles
on the establishment of facts. Arbitrators enjoy broad discretionary powers to gather factual
information and assess its probative value. Admittedly, such discretion is comparable to that
exercised when interpreting applicable domestic law. Therefore, this article argues that, in
light of arbitration rules and tribunals’ practice, the difference between interpreting domestic
law as law and examining it as a fact may be more theoretical than practical.

2. The provisions of IIAs signed by the EU on the applicable law of
investment tribunals
Pursuant to its post-Lisbon common commercial policy, the EU has increasingly been
negotiating international investment agreements (IIAs) with third countries, designed to
replace bilateral investment treaties (BITs) previously signed by those countries with some
EU Member States. The Comprehensive Economic and Trade Agreement (CETA) with

9

Canada,1 the EU-Singapore Investment Protection Agreement (IPA)2 and the EU-Vietnam
IPA,3 recently signed together by the EU and its Member States, share numerous innovative
features. At the time of writing, ratification of the agreements is still pending. However, as
these are the first IIAs signed by the EU pursuant to its new common commercial policy,
they show consolidated evidence of the negotiating pattern pursued by the Union in the field
of foreign investments protection and are likely to represent a model for future EU IIAs.
One notable innovation pertains to the law that investment tribunals constituted
pursuant to these agreements will be deemed to apply, their examination of the parties’
domestic law and their relationship with domestic courts – including, from the EU
perspective, the CJEU. The applicable law of the tribunals is limited to the provisions of the
agreements themselves and other rules or principles of international law applicable between
the parties.4 Conversely, the parties’ domestic law is expressly excluded from applicable
law. However, in determining the consistency of a measure with an IIA, domestic law can
be considered by the relative tribunal as a matter of fact.5 Consistent with the separate
nature of the legal systems set up in the agreements and with the distinct order of judicial
remedies thereby available, tribunals are not given jurisdiction to determine the legality of a
measure under the domestic law of a party.6 A measure could in fact be lawful as a matter
of domestic law but infringe upon one of the IIAs, or be domestically illegal without
necessarily breaching them. In addition, any meaning given to domestic law by the tribunals
is logically deemed to have no binding effect upon the judiciary or the public authorities of
the party concerned. Moreover, when taking into consideration a party’s domestic law as a
matter of fact, both CETA and the EU-Singapore IPA require tribunals to “follow the
prevailing interpretation” given to the provisions at issue by the courts or authorities of that
party.7 More firmly, the EU-Vietnam IPA prescribes that its tribunal “shall be bound” by the
interpretation given to domestic provisions “by the courts or authorities which are competent
to interpret the relevant domestic law”.8

1 Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one part, and the
European Union and its Member States, of the other part (adopted 30 October 2016) OJ L 11, 14 January
2017, p. 23–1079 (hereinafter “CETA”). See Council Decision (EU) 2017/37 of 28 October 2016 on the signing,
on behalf of the European Union of the Comprehensive Economic and Trade Agreement (CETA) between
Canada, of the one part, and the European Union and its Member States, of the other part, OJ L 11, 14 January
2017, p. 1–2.
2 Investment Protection Agreement between the European Union and its Member States, of the one part, and
the Republic of Singapore, of the other part (adopted 19 October 2018), ST 7980 2018 INIT (hereinafter “EUSingapore IPA”). See Council Decision (EU) 2018/1676 of 15 October 2018 on the signing, on behalf of the
European Union, of the Investment Protection Agreement between the European Union and its Member
States, of the one part, and the Republic of Singapore, of the other part, OJ L 279, 9 November 2018, p. 1–2.
3 Investment Protection Agreement between the European Union and its Member States, of the one part, and
the Socialist Republic of Viet Nam, of the other part (adopted 30 June 2019), ST 5932 2019 INIT (hereinafter
“EU-Vietnam IPA”). See Council Decision (EU) 2019/1096 of 25 June 2019 on the signing, on behalf of the
Union, Investment Protection Agreement between the European Union and its Member States, of the one part,
and the Socialist Republic of Viet Nam, of the other part, OJ L 175, 28 June 2019, p. 1–2.
4 Article 8.31(1) CETA; Article 3.13(2) EU-Singapore IPA; Article 3.42(2) EU-Vietnam IPA.
5 Ibid.
6 Article 8.31(2) CETA; Article 3.13(2) EU-Singapore IPA; Article 3.42(3) EU-Vietnam IPA.
7 Article 8.31(2) CETA; Article 3.13(2) EU-Singapore IPA.
8 Article 3.42(3) EU-Vietnam IPA.
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The innovations reflect the growing concerns expressed at EU level on the
compatibility of Investor-State investment arbitration with the EU constitutional order.
According to the CJEU, if investment tribunals were empowered to apply and interpret EU
law, the IIAs signed by the EU would be incompatible with the principle of autonomy of the
EU legal order.9 This is because investment tribunals are designed to be separate from the
parties’ domestic courts and are established, on the principle of reciprocity, to be equally
distant from them.10 Therefore, they stand outside the EU judicial system and cannot in any
event be equated to a court or tribunal of an EU Member State, within the meaning of
Article 267 of the Treaty on the Functioning of the European Union (TFEU). It follows that
they are excluded from the judicial dialogue with the CJEU, consisting of the possibility for
the courts and tribunals of Member States to submit references for preliminary rulings to the
Court on the interpretation or validity of EU law.11 This, in turn, is viewed by the Court as a
fundamental mechanism to guarantee the consistency and uniform interpretation of EU law,
ensuring the full effect and autonomous nature of the law established by EU Treaties.12 If a
tribunal outside the EU judicial system and independent from the CJEU were to apply EU
law in parallel, the Court would not be able to review its interpretation. Therefore, the CJEU
would lose its exclusive jurisdiction to give the definitive interpretation of EU law13, falling
short of its function to guarantee the exact observance of EU law in the way it is interpreted
and applied.14
In its recent Opinion, the CJEU regarded CETA provisions on applicable law –
requiring domestic law to be taken into account as a matter of fact, and following the
prevailing interpretation of domestic courts – as sufficient to preserve the autonomy of the
EU legal order. The CJEU conceded that the CETA Tribunal, when assessing the effect of
a measure in order to judge its compliance with the agreement, will inevitably examine the
information and arguments presented by the parties to the dispute, even when having as
object the domestic law of the respondent party.15 However, the CJEU distinguished such
examination from the interpretation of domestic law and therefore deemed the CETA dispute
settlement mechanism compatible with the principle of autonomy of EU legal order.16
This article builds upon the CJEU’s distinction between the examination of domestic
law as a fact and the interpretation of domestic law as part of applicable law. The following
sections analyse the discretion of investment tribunals in applying domestic law as law and
Opinion of 30 April 2019, CET Agreement EU-Canada, Opinion 1/17, ECLI:EU:C:2019:341. See also
Judgment of 6 March 2018, Slowakische Republik v Achmea BV, C-284/16, ECLI:EU:C:2018:158, where the
case concerned a BIT concluded between EU Member States (“intra-EU BIT”). For the distinguishing between
CETA and the BIT in Achema see Opinion 1/17, paras. 126–127.
10 Opinion 1/17 (n. 9) para. 117; Opinion of Advocate General Bot of 29 January 2019, CET Agreement EUCanada, Opinion 1/17, ECLI:EU:C:2019:72, paras. 72–78, 87, 94.
11 Opinion 1/17 (n. 9) para 134.
12 Slowakische Republik v Achmea BV (n. 9) para. 37; Opinion of 18 December 2014, Accession of the EU to
the ECHR, Opinion 2/13, ECLI:EU:C:2014:2454, para. 176; Opinion 1/09 Agreement on the creation of a
unified patent litigation system [2011] ECLI:EU:C:2011:123, paras. 67 and 83; Judgment of 5 February 1963,
van Gend & Loos v Netherlands inland Revenue Administration, case 26/62, ECLI:EU:C:1963:1, para. 12.
13 Opinion 1/17 (n. 9) para. 111.
14 Article 19 Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
15 Opinion 1/17 (n. 9) para. 131.
16 Ibid., paras. 131–136.
9
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the degree of deference adopted towards domestic jurisprudence. Next, arbitrators’
discretion in the analysis of factual evidence is addressed, together with the practical
consequences of the distinction between law and fact.

3. The application of domestic law by international investment tribunals
and the relationship with domestic courts
The vast majority of Investor-State arbitration disputes take place under either the Arbitration
Rules published by the United Nations Commission on International Trade Law (UNCITRAL)
or in the framework of the International Centre for Settlement of Investment Disputes
Convention (ICSID Convention) and its relative arbitration rules. Both sets of rules are
applicable, at the claimant’s option, when a dispute is submitted to the tribunals established
under EU IIAs.17 When it comes to the applicable law, UNCITRAL Rules provide that:
“The arbitral tribunal shall apply the rules of law designated by the parties as applicable
to the substance of the dispute. Failing such designation by the parties, the arbitral
tribunal shall apply the law which it determines to be appropriate.”18

Not dissimilarly, the ICSID Convention prescribes as follows:
“The Tribunal shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute (including its rules on the conflict of laws)
and such rules of international law as may be applicable.”19

Therefore, absent an explicit exclusion of domestic law made by the parties, such as the
one contained in EU IIAs, the main arbitration rules include domestic law among applicable
law and grant tribunals wide discretion on the rules of law to apply. In turn, Investor-State
arbitration tribunals are called on to assess whether state conduct breaches any of the
standards of treatment afforded to a covered investment under a bilateral or multilateral
investment agreement. In doing so, they are inevitably confronted with the task of
investigating host states’ domestic law. Broadly, domestic law issues emerge in two
separate phases of arbitral proceedings: first, when a tribunal is tasked with establishing its
own jurisdiction; second, when scrutinising host state’s legal, administrative and judicial
measures against investment treaty provisions.20
Municipal law bears most importance in the jurisdictional phase. The home state’s
laws on nationality of natural persons and on establishment and incorporation of legal

Article 8.23(2) CETA; Article 3.6(1) EU-Singapore IPA; Article 3.33(2) EU-Vietnam IPA.
Article 35(1) UNCITRAL Arbitration Rules (as revised in 2010).
19 Article 42(1) ICSID Convention (1966).
20 Jarrod Hepburn, Domestic law in international investment arbitration (OUP 2017) 3.
17
18
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entities lie at the base of jurisdiction ratione personae.21 Likewise, the protected investment
only exists ratione materiae as a bundle of domestic law rights. Therefore, legal title to the
investment according to some municipal law is a prerequisite for a claim of expropriation.22
Like property rights, contractual rights are also inherently embedded in domestic law, as a
breach of contract can only be determined with reference to its governing law. In addition,
IIAs usually require protected investments to have been established in accordance with the
host state’s applicable law. In turn, this entails an assessment of the applicable municipal
legal and regulatory framework at the time the investment was made, including
administrative, criminal and tax law.23
In the merits phase, when addressing the legality of state expropriatory conduct,
reference is usually made by tribunals to the respect of due process requirements enshrined
in domestic law. Equally, serious inconsistency of state action with domestic administrative
law can be seen as an indication of abusive treatment, arbitrariness, discrimination, or
fundamental breach of due process for the purpose of establishing a breach of fair and
equitable treatment (FET).24 Domestic law is also an obvious, necessary benchmark when
considering claims of denial of justice by local courts. In addition to this, it is worth noting
that the enactment of law represents in itself probably the most significant form of state
conduct.25 States can and often do breach the aforementioned provisions and other
standards of treatment such as free transfer of funds, national treatment, most-favourednation (MFN) treatment, and, when applicable, umbrella clauses by way of enactment and
enforcement of law.26 However, it has long been established by investment arbitrators that
investment treaty tribunals cannot be understood as courts of appeal against unfavourable
domestic courts’ rulings.27 Conversely, the illegality of state action under domestic law does
not automatically trigger state responsibility under the investment agreement in question. As
seen above, both principles have been codified under recent EU IIAs.28
Given the undeniable relevance of domestic law in Investor-State dispute settlement,
it is no surprise that the quest for its exact interpretation has represented a long-standing
conundrum in the practice of investment arbitrators. Absent detailed provisions in applicable
arbitration rules, tribunals have not adopted an unequivocal approach to determining its
substance. Hepburn recently observed that arbitrators are normally appointed for their
expertise in international law, but are likely to be unfamiliar with the laws of the jurisdictions
at issue in the disputes, including that of the respondent host state.29 Therefore, when faced

21 Monique Sasson, Substantive Law in Investment Treaty Arbitration: The Unsettled Relationship Between
International Law and Municipal Law 2nd ed. (Wolters Kluwer 2017) §3.02.
22 Ibid., §4.03; 4.05.
23 Hepburn (n. 20) 103.
24 Campbell McLachlan, Laurence Shore, Matthew Weiniger, International Investment Arbitration—
Substantive Principles (OUP 2017) 267 et seq.
25 Permanent Court of International Justice, Legal Status of Eastern Greenland (Norway v Denmark) Series A/
B No 53 (1933) 48: “Legislation is one of the most obvious forms of the exercise of sovereign power”.
26 McLachlan et al. (n. 24). For umbrella clauses and the interaction between treaty and contract claims, see
Sasson (n. 21) §6.03.
27 See Philip Morris v Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award of 8 July 2016, [417].
28 See n. 6.
29 Hepburn, (n. 20) 108.
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with domestic law questions, they may tend to apply “general tools and principles of
interpretation and legal reasoning” as developed in international law, in their home legal
systems, or resulting from a comparative survey of the principles applied in major
jurisdictions.30 Still, each legal system incorporates its own binding rules on the interpretation
and application of the law, also defined as meta-rules of law in legal philosophy.31 Failure to
correctly apply the relevant internal rules of interpretation constitutes in itself a wrongful
application of domestic law. Nor can the assumption that foreign legal principles will apply
in the domestic context concerned be enough. By separating domestic law from its domestic
legal framework this approach risks coming to a conclusion at odds with the opinions of legal
scholars in the host state, thus reinforcing mistrust in international adjudication.32
Alternatively, arbitrators may be inclined to consider the state’s submissions on its
domestic law as decisive, and adhere strictly to the determinations of local courts and public
authorities, as pleaded by the respondent.33 However, this way, on the premise that they
lack expertise to reverse the state’s authoritative assertion about the content of its own
domestic law, adjudicators would end up taking the respondent’s side in many crucial
instances. Admittedly, this would make it unduly difficult to establish treaty violations.34
Therefore, this opposite approach would risk undermining the very function of investment
arbitration and the reason for its existence. Indeed, arbitrators retain the ultimate
responsibility to decide the case at hand in an impartial and autonomous way, even when
the claim is intertwined with domestic law issues, all the more so when domestic law is part
of the applicable law of arbitration.35
Notwithstanding the above, Hepburn suggests that a third methodology can be
detected in the established practice of international courts, reflecting long-standing
principles of international law.36
The 1929 Brazilian Loans case before the Permanent Court of International Justice
(PCIJ) concerned the performance by the Brazilian government of contractual obligations
towards French bond holders under loan agreements governed by French law.37 Therefore,
the Court was tasked with interpreting and applying French municipal law. On that occasion,
the PCIJ established the following principle:
“Once the Court has arrived at the conclusion that it is to apply the municipal law of a
particular country, there seems no doubt that it must seek to apply it as it would be
applied in that country. It would not be applying the municipal law of a country if it were
Ibid., 109.
Giorgio Pino, Aldo Schiavillo, Vittorio Villa (eds.), Filosofia del Diritto (Giappichelli 2013) 139.
32 Hepburn (n. 20) 109.
33 Paul B. Stephan, “International investment law and municipal law: Substitutes or complements?” (2014) 9
Capital Markets Law Journal 354, 359.
34 Ibid.
35 Hepburn (n. 20) 109.
36 Ibid.
37 Permanent Court of International Justice, Case concerning the Payment in Gold of Brazilian Federal Loans
Contracted in France (France v Brazil) Series A No 21 (1929). See Gerald G Sander, “Brazilian Loans Case
and Serbian Loans Case” (2014) Max Planck Encyclopedia of Public International Law
<https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e103?prd=EPIL>
accessed 15 April 2020.
30
31
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to apply it in a manner different from that in which that law would be applied in the country
in which it is in force.
It follows that the Court must pay the utmost regard to the decisions of the municipal
courts of a country, for it is with the aid of their jurisprudence that it will be enabled to
decide what are the rules which, in actual fact, are applied in the country the law of which
is recognized as applicable in a given case.”38

According to the PCIJ, when disregarding domestic jurisprudence, international courts could
end up applying rules other than those domestically applied, in contrast with “the whole
theory on which the application of municipal law is based”.39 The principle encapsulates two
passages. First, international courts should consider domestic law in its domestic legal
framework, paying due regard to local principles and interpretations, so as to “apply it as it
would be applied in that country”. Second, special weight should be given to local case-law
when assessing which rules of law are actually applied and how they are applied. On the
same day, the PCIJ issued its judgement on a very similar case, this time concerning the
repayment of French bond holders by the Kingdom of Serbia under loan contracts governed
by French law.40 On that occasion, having to decide on the meaning and scope of French
law, the Court restated its opinion observing that:
“For the Court itself to undertake its own construction of municipal law, leaving on one
side existing judicial decisions, with the ensuing danger of contradicting the construction
which has been placed on such law by the highest national tribunal […] would not be in
conformity with the task for which the Court has been established and would not be
compatible with the principles governing the selection of its members”.41

Notably, the principle established in the Brazilian Loans and Serbian Loans cases has been
recognised as applicable by Investor-State tribunals. Quoting the above passages of PCIJ
jurisprudence, the Soufraki v UAE annulment committee maintained that: “an international
tribunal’s duty to apply [domestic] law is a duty to endeavour to apply that law in good faith
and in conformity with national jurisprudence and the prevailing interpretations given by the
State’s judicial authorities”.42 The same view was held by the annulment committee in
Fraport AG v Philippines, which admitted that the tribunal “should give particular
consideration to municipal decisions”, recognising that it “had not been chosen for its
knowledge of Philippine law”.43 Similarly referring to the PCIJ precedent, the arbitrators in
Emmis v Hungary found that, while the tribunal retained “its independent powers of

Brazilian Loans (n. 37), [80] – [81].
Ibid., [81].
40 Permanent Court of International Justice, Case concerning the Payment of Various Serbian Loans Issued
in France (France v Serbia) Series A No 20 (1929).
41 Ibid., [105].
42 Hussein Nuaman Soufraki v UAE, ICSID Case No. ARB/02/7, Decision of the ad hoc Committee on the
Application for Annulment of Mr Soufraki of 5 June 2007, [96].
43 Fraport AG Frankfurt Airport Services Worldwide v The Republic of the Philippines, ICSID Case No.
ARB/03/25, Decision on the Application for Annulment of Fraport AG Frankfurt Airport Services Worldwide of
23 December 2010, [236].
38
39
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assessment and decision”, it had to determine the content of municipal law “in accordance
with […] the manner in which the law would be understood and applied by the municipal
courts”.44
In this respect, it is important to remark that, when investment arbitration is
established pursuant to the ICSID framework, Article 52 of ICSID Convention empowers
either party to apply for the annulment of the tribunal’s award. This is only possible in limited
circumstances, including in case of manifest excess of power.45 Failure to apply the proper
law has been invoked under this latter ground. However, consistent jurisprudence of ICSID
ad hoc committees has drawn a distinction between failure to apply the proper law, which is
a valid ground for annulment, and error in the application of the law, which cannot be invoked
for annulment.46 An award can be annulled if the tribunal totally disregarded the law it was
bound to apply to the dispute or based the award on a law other than the applicable law, but
not if it wrongfully applied it. Admittedly, in some circumstances distinguishing between
failure to apply the law and error in the application thereof may not be easy in practice.47 An
overtly wrong application of municipal law by a tribunal can lead to annulment. But only when
such a misinterpretation or misapplication is so gross or unacceptable that it substantially
amounts to failure to apply the proper law.48 In addition, this can only occur when, under
ICSID arbitral rules, the domestic laws concerned form part of the applicable law of the case.
By contrast, ICSID annulment committees are not empowered to review tribunals’ discretion
in the appreciation of facts.49 In these respects lies the fundamental difference between ad
hoc committees and courts of appeal, whose remit would otherwise comprise an in-depth
scrutiny on the correctness of tribunals’ interpretation of the law and evaluation of the facts.50
Notably, the considered IIAs signed by the EU include appeal mechanisms. The wrongful
appreciation of domestic law as fact constitutes grounds to challenge awards before the
relative Appeal Tribunals, as long as it qualifies as a manifest error.51

44 Emmis International Holding BV v The Republic of Hungary, ICSID Case No. ARB/12/2, Award of 16 April
2014 [175].
45 Article 52(1)(b) ICSID Convention.
46 Maritime International Nominees Establishment v. Republic of Guinea, ICSID Case No. ARB/84/4, Decision
on Annulment of 22 December 1989 [5.03]; MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile,
ICSID Case No. ARB/01/7, Decision on Annulment of 21 March 2007 [47]; Empresas Lucchetti, S.A. and
Lucchetti Peru, S.A. v. The Republic of Peru, ICSID Case No. ARB/03/4, Decision on Annulment of 5
September 2007 [98]; CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No.
ARB/01/8, Decision of the ad hoc Committee on the Application for Annulment of the Argentine Republic of 25
September 2007 [49]; Soufraki v UAE (n. 42) [85]; Azurix Corp v The Argentine Republic, ICSID Case No.
ARB/ 01/ 12, Decision on the Application for Annulment of the Argentine Republic of 1 September 2009 [136];
Adem Dogan v Turkmenistan, ICSID Case No. ARB/09/9, Decision on Annulment of 15 January 2016 [105].
47 Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société Camerounaise
des Engrais, ICSID Case No. ARB/81/2, Decision on Annulment of 3 May 1985 [60].
48 Soufraki v UAE (n. 42) [86].
49 Ibid., [87].
50 Amco Asia Corporation and others v Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on
Annulment of 16 May 1986 [23].
51 Article 8.28(2), lett. (b) CETA; Article 3.19(1) lett. (b) EU-Singapore IPA; Article 3.54(1) lett. (b) EU-Vietnam
IPA.
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Outside of the context of investment arbitration, World Trade Organization (WTO)
panels have also conformed to the principle set in Brazilian Loans.52 In particular, the panel
in US— 1916 Act held that it could not limit its inquiry to the textual analysis of domestic law,
even when the text was “clear on its face”. Such an approach would have led the panel to
understand municipal law differently “from the way it is actually understood and applied by
[domestic] authorities”.53 On the contrary, the panel held that it was called on to weigh
domestic jurisprudence mindful of the hierarchy of domestic courts and the functioning of
the internal judicial system.54
This section has shed some light on the attitude generally adopted by international
tribunals towards domestic courts, when tasked with examining domestic law. While no
uniform approach is shown in international case-law, a consistent pattern of reasonable
deference towards domestic jurisprudence can be detected. This approach is welcomed by
commentators in the field of investment arbitration, as it contributes to strengthening the
perceived legitimacy of Investor-State dispute settlement by limiting adjudicators’ discretion
on matters of domestic law and enhancing their respect for host state legal systems.55 The
following sections focus on the process and methodology adopted by international
arbitrators to weigh conflicting and uncertain domestic jurisprudence, in light of their
obligation to decide the case at hand by applying the relevant law.

4. Domestic law and the principle iura novit curia in international
investment arbitration
When domestic courts’ consolidated interpretation has formed on a point of law, there seems
in principle to be no reason why international tribunals would disregard it, pursuant to their
commitment to “apply domestic law as it would be applied in that country”. However, in many
cases domestic case-law presents itself as contrasting, unclear or, worse, unreliable. In
these circumstances, investment tribunals are faced with a more complex inquiry into
domestic law. In order to assess tribunals’ discretion in the field, it should first be considered
whether their findings are subject to the elements of law pleaded by the parties, or whether
adjudicators are required to carry on their own independent investigation into domestic law.
It is common ground that, under the main arbitral rules, arbitrators enjoy wide discretion in
the conduct of their procedure.56 In addition, domestic law is here considered as part of
52 See WTO, United States - Sections 301-310 of the Trade Act of 1974 - Report of the Panel of 22 December
1999, WT/DS152/R [footnote 635]; WTO, United States - Anti-Dumping Act of 1916 - Complaint by the
European Communities - Report of the Panel of 31 March 2000, WT/DS136/R [6.53]; WTO, United States Countervailing Measures Concerning Certain Products from the European Communities - Report of the Panel
of 31 July 2002, WT/DS212/R [7.124].
53 WTO, United States: Anti- Dumping Act of 1916 (n. 52) [6.48].
54 Ibid., [6.55] – [6.57].
55 Hepburn (n. 20) 110.
56 Phillip Landolt, “‘Arbitrators’ Initiatives to Obtain Factual and Legal Evidence” (2012) 28 Arbitration
International 173, 197. See Article 19, 34(2), and 42(4) ICSID Rules of Procedure for Arbitration Proceedings
(2006), (hereinafter “ICSID Arbitration Rules”); Article 15(1) UNCITRAL Arbitration Rules (as revised in 2010),
(hereinafter “UNCITRAL Arbitration Rules”).
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tribunals’ applicable law. As such, applicable domestic law shall in principle be distinguished
from the facts of the case. It has been held that, as tribunals bear the ultimate responsibility
to apply the law to the facts pled by the parties, then the power to rely ex officio on domestic
law falls within their remit, provided that they respect the parties’ right to be heard on the
point.57
If tribunals are granted the power to take a proactive role in researching and applying
domestic law to the facts of the dispute, then the question arises whether they are under an
obligation to do so.58 Essentially, the issue can be summarised as whether the principle iura
novit curia applies to investment arbitration.59 The procedural principle, first developed and
primarily applied in civil law systems, postulates that “courts know the law”.60 Accordingly,
courts alone bear the ultimate responsibility to determine and apply the correct rules of law
to a particular case, without being limited to the legal argumentation presented by the
parties.61
The principle is well-recognised in international jurisprudence. In the previously
discussed case of Brazilian Loans, the PCIJ acknowledged that, being a tribunal of
international law, it could not be expected to know the municipal laws of the countries
involved in disputes before it. However, the Court held that it “may possibly be obliged to
obtain knowledge regarding the municipal law which has to be applied”.62 The PCIJ
highlighted two alternative or complementary pathways to ascertain the content of domestic
law: either through “evidence furnished it by the Parties” or “by means of any researches
which the Court may think fit to undertake or to cause to be undertaken”.63 Therefore, when
not satisfied with the parties’ allegations, the Court suggested it had a duty to actively carry
out research on municipal law, either in person or by appointing legal experts. The principle
was later upheld by the International Court of Justice (ICJ) in the Fisheries Jurisdiction case.
The ICJ found that the burden of establishing or proving rules of international law could not
rest upon the parties, as “the law lies within the judicial knowledge of the Court”.64 Thus, the
Court itself had the duty “to ascertain and apply the relevant law in the given circumstances

57 Hege H. Kjos, Applicable law in Investor-State Arbitration. The interplay between National and International
Law (UOP 2013) 275.
58 David M. Bigge, “Iura Novit Curia in Investment Treaty Arbitration: May? Must?” (2011) Kluwer Arbitration
Blog <http://arbitrationblog.kluwerarbitration.com/2011/12/29/iura-novit-curia-in-investment-treaty-arbitrationmay-must/> accessed 15 April 2020.
59 Claus von Wobeser, “The Effective Use of Legal Sources: How Much is Too Much and What is the Role for
Iura Novit Curia” in Albert Jan van den Berg (ed.), Arbitration Advocacy in Changing Times (Kluwer 2011) 207.
60 Friedrich Rosenfeld “Iura Novit Curia in International Law” (2017) 6 European International Arbitration
Review <https://arbitrationlaw.com/library/iura-novit-curia-international-law-european-international-arbitrationreview-eiar-volume-6> accessed 10 April 2020.
61 Luigi Fumagalli, “Jura Novit Curia” (2018) Max Planck Encyclopedia of International Procedural Law
<https://opil.ouplaw.com/view/10.1093/law-mpeipro/e1776.013.1776/law-mpeiproe1776?rskey=InN4he&result=1&prd=MPIL> accessed 10 April 2020. See also Ali Assareh, “Iura Novit Curia”
(2011) NYU Transnational Notes <https://blogs.law.nyu.edu/transnational/2011/12/iura-novit-curia/> accessed
10 April 2020.
62 Brazilian Loans (n. 37) [79].
63 Ibid.
64 International Court of Justice, Fisheries Jurisdiction Case (Federal Republic of Germany v Iceland) [1974]
ICJ Rep 175 [18].
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of the case”.65 In the Nicaragua case, the ICJ clarified that “or the purpose of deciding
whether the claim is well founded in law, the principle iura novit curia signifies that the Court
is not solely dependent on the arguments of the parties before it with respect to the
applicable law”.66
Investment arbitration case law has also accepted the validity of the principle. The
tribunal in Metal-Tech v Uzbekistan considered that “when it comes to applying the law,
including municipal law, as opposed to establishing facts, the principle iura novit curia – or
better iura novit arbiter – allows it to form its own opinion on the meaning of the law”.67 The
ad hoc committee in Daimler Financial Services v Argentina found that arbitral tribunals are
not limited to examining the legal authorities presented by the parties. Conversely,
arbitrators can rely on different legal sources, as long as “the issue has been raised before
the tribunal and the parties were provided an opportunity to address it”.68
Similarly, the tribunal in Quiborax v Bolivia maintained that, when applying national law, it
was not bound by the arguments and sources invoked by the parties.69 While citing the
Metal-Tech findings, it took account of the concerns for the parties’ right to be heard raised
in Daimler Financial Services, adding that a tribunal ought not “surprise the Parties with a
legal theory that was not subject to debate and that the Parties could not anticipate”.70 The
cited passages show tribunals’ consideration for the principle of due process in arbitral
proceedings. Accordingly, tribunals are expected to grant the parties the chance to submit
their observations on the matters of law autonomously raised by arbitrators.71 The wording
of the considered awards also suggest that tribunals considered iura novit curia as allowing
them to distance themselves from the legal submissions of the parties and form their own
opinion on applicable domestic law, rather than imposing on them a duty to do so. Notably,
this conclusion reflects the views expressed by Gabrielle Kaufmann-Kohler, renowned
arbitrator who sat in the panels of Metal-Tech, Oostergetel and Quiborax. Kaufmann-Kohler
found as an emerging rule that international arbitrators “have the power, but not the
obligation” to make their own inquiries in order to establish the contents of the law applicable
to the merits.72 However, it has been held to the contrary that iura novit curia cannot entail
a mere faculty for arbitrators when this would otherwise lead to a disapplication of the laws.73

Ibid.
International Court of Justice, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v
USA) [1986] ICJ Rep 14 [29].
67 Metal-Tech Ltd. v Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award of 4 October 2013 [287]. See
also Jan Oostergetel and Theodora Laurentius v The Slovak Republic, UNCITRAL, Final Award of 23 April
2012 [141]
68 Daimler Financial Services A.G. v Argentine Republic, ICSID Case No. ARB/05/1, Decision on Annulment
of 7 January 2015 [295].
69 Quiborax SA v Bolivia, ICSID Case No ARB/ 06/ 2, Award of 16 September 2015 [92].
70 Ibid.
71 See also Julian Lew, “Iura Novit Curia and Due Process” (2010) Queen Mary School of Law Legal Studies
Research Paper 72/ 2010, 1, 11—12 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1733531>
accessed 12 April 2020.
72 Kaufmann-Kohler, “The Arbitrator and the Law: Does He/ She Know It? Apply It? How? And a Few More
Questions” (2005) 21 Arbitration International 631, 636. See Hepburn, (n. 20) 121.
73 Christian Collantes, “Give Me the Facts and I’ll Give You the Law: What Are the Limits of the Iura Novit
Arbiter
Principle
in
International
Arbitration?”
(2019)
Kluwer
Arbitration
Blog
65
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Accordingly, arbitrators bear the responsibility to investigate on their own and clarify legal
doubts in order to redirect the parties’ insufficient legal findings. Yet, arguably, this duty
materialises in practice only when arbitrators are not satisfied with the adequacy of parties’
legal submissions.74 In this respect, they retain the fundamental discretion to evaluate these
submissions and decide if further inquiries are needed into specific points of the law.
In addition, Article 42(2) of ICSID Convention explicitly prohibits tribunals from
bringing in a finding of non liquet on the ground of silence or obscurity of the law. Non liquet,
literally meaning “it is not clear”, refers to a court’s conclusion that it cannot decide a case
due to the absence of a legal rule altogether or due to its own inability to determine what the
legal rule is.75 It follows that, at least in the ISCID framework, arbitrators must find some
domestic law – when the dispute so requires – and apply it.76 As examined above, the
threshold for annulment of ICSID awards for failure to apply the proper law is particularly
high. However, the Enron v Argentina committee annulled the award at issue because the
tribunal had neglected to consider a point of applicable law. According to the ad hoc
committee, the fact that the parties had not identified and argued the issue was no excuse
for the tribunal, as arbitrators were nonetheless required to apply the applicable law, which
they failed to do.77 Therefore, it is not unconceivable that tribunals may fall under the scrutiny
of annulment committees for having failed to take proactive steps to ascertain the contents
of applicable domestic law.
In summary, while the principle iura novit curia is not unanimously upheld and
uniformly understood in investment arbitration, it can be affirmed that tribunals enjoy wide
discretion to autonomously research into applicable domestic law. They have the power –
and in some circumstances, conceivably, the duty – to investigate its contents even beyond
the parties’ understandings of its meaning. In concrete terms, this autonomous power of
inquiry is more likely to be exercised when finding the right interpretation of domestic law
appears particularly cumbersome or the parties’ submissions reveal substantially
contradictory.

<http://arbitrationblog.kluwerarbitration.com/2019/01/10/give-me-the-facts-and-ill-give-you-the-law-what-arethe-limits-of-the-iura-novit-arbiter-principle-in-international-arbitration/> accessed 10 April 2020.
74 Ibid.
75 Daniel Bodansky “Non Liquet” (2006) Max Planck Encyclopedia of Public International Law
<https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1669> accessed 20
April 2020. See in particular, on the distinction between ontological and epistemological non liquet: “if a court
were to conclude that it could not ascertain the relevant State practice regarding a particular issue, say, the
standard of compensation in expropriation cases, the result would be an epistemological non liquet”.
76 Hepburn (n. 20) 122; see Landolt (n. 56) 218, 221.
77 Enron Corporation and Ponderosa Assets, L.P. v Argentine Republic, ICSID Case No. ARB/01/3, Decision
on the Application for Annulment of the Argentine Republic of 30 July 2010 [392].
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5. Weighing conflicting and uncertain domestic jurisprudence in the
practice of investment tribunals
Previous sections have outlined the general traits of the relationship between investment
tribunals and domestic courts, and have examined the disputed application of the principle
iura novit curia in investment arbitration. This section considers how tribunals’ autonomous
power to inquire into domestic law and weigh its meaning unfolds when domestic
jurisprudence results conflicting, uncertain or unreliable.

5.1. Uncertain or divided domestic jurisprudence
It is worth starting again from the landmark Brazilian Loans judgement. The PCIJ maintained
that it endeavoured to make “a just appreciation of the jurisprudence of municipal courts”.
However, when such jurisprudence was uncertain or divided, it rested with the Court itself
to “select the interpretation which it [considered] most in conformity with the law”.78 The
passage was cited with approval by the ICJ in ELSI case as the Court had to weigh domestic
case-law to determine a question of municipal law essential to its decision.79 However,
investment tribunals have not always been willing to address complex municipal law
issues.80 The majority of arbitrators in EnCana made the point that they could not “pick and
choose between different and conflicting national court rulings in order to arrive at a view as
to what the local law should be”.81 On closer inspection, while this statement of principle
may seem broad, the tribunal carefully avoided the question on another ground. In practice,
it held that further investigations were not necessary in the case at hand, as the investor’s
claim would have failed even considering the claimant to be correct on the disputed points
of domestic law.82 In contrast to this view, deciding on debated points of domestic law has
been considered to fall within tribunals’ inherent jurisdiction to resolve investment disputes.83
Arbitrators in Feldman v Mexico held this last opinion.84 They noticed that local jurisprudence
was contradictory, while the disputed case was still pending before local courts.85 The
Brazilian Loans (n. 37) [82].
International Court OF Justice, Elettronica Sicula SpA (ELSI) (US v Italy) [1989] ICJ Rep 15 [62].
80 See Mamidoil Jetoil Greek Petroleum Products Societe SA v Albania, ICSID Case No ARB/ 11/ 24, Award
of 30 March 2015 [768]: “The Tribunal deems that it is not its role to make a final judgment over the disputed
Albanian legal questions. Both legal experts have given reasoned opinions. The Supreme Court was divided
over the correct answers. Both the majority and the dissenting minority have presented reasons for their
decision and opinion. It is not the Tribunal’s role to take sides”.
81 EnCana Corporation v Ecuador, LCIA Case No. UN3481, UNCITRAL, Award of 3 February 2006, [200, note
138].
82 Ibid.: “we have considered this question on the assumption (without deciding) that EnCana is correct on the
substantive issues of Ecuadorian law. Even on that footing, for the reasons stated, the direct expropriation
claim fails”.
83 Ole Spiermann, “Applicable Law” in Muchlinski P, Ortino F, and Schreuer C (eds.), The Oxford Handbook
of International Investment Law (OUP 2008) 112; see Hepburn (n. 20) 133.
84 Marvin Feldman v Mexico, ICSID Case No. ARB(AF)/99/1, Award of 16 December 2002 [118]. See Hepburn
(n. 20) 185.
85 Ibid., [84], [114].
78
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decision for the tribunal to undertake its own domestic law analysis was justified, inter alia,
by the consideration that failure to do so – while waiting for clearer domestic case-law –
would have disrupted the whole rationale behind Investor-State dispute settlement. Indeed,
it would have permitted the respondent to elude investment arbitration by delaying or
conditioning domestic courts.86
As previously discussed, in circumstances of legal uncertainty, compelling reasons
of substantial justice call for tribunals to employ their discretionary powers of legal inquiry.
Pursuant to the principle of iura novit curia, many options are deemed available to
investment arbitrators to obtain a clearer picture of domestic law. Tribunals can certainly
require additional information from the parties. They can also undertake their own
independent analysis of statutes and regulations, with the help of academic texts and
writings of recognised scholars, and call for expert witness evidence.87 On this last point,
tribunals can either solicit the parties to submit legal expert opinions or appoint a neutral
expert to assist arbitrators.88 The wide choice of methodologies available to ascertain the
contents of domestic law reflects tribunals’ broad discretion in the conduct of proceedings.
Given the many technicalities of municipal law, recourse to legal experts, whether appointed
by the parties or by tribunals, represents common practice. In any case, it should be noticed
that, while arbitrators may not be familiar with its content, the question still concerns how
they should apply domestic law as law. Therefore, when weighing the legal evidence before
them, adjudicators should be mindful of their implicit hierarchy of sources. As Hepburn
contends, it follows that, if a legal expert opinion were to conflict with a local court ruling, the
latter should be given greater consideration as a more authoritative pronouncement on
domestic law. The same is true for judgements delivered by lower courts with respect to
those of higher courts in the domestic judicial system.89 Admittedly, when even the
jurisprudence of higher domestic courts is absolutely contradictory or insufficient, then legal
opinions gain greater weight.

5.2. Unreliable domestic jurisprudence
In addition to the above, in one instance legal expert evidence may be preferred by tribunals
to domestic case-law. This happens when tribunals have reason to believe that domestic
courts are unreliable due to bias, lacking sufficient legal skills, or being substantially
influenced by their government. Prima facie, the point represents a quite delicate issue, as
the quest for judicial legitimacy is twofold. On the one hand, as discussed above, the
perceived legitimacy of investment tribunals depends, in host states’ perspective, from their
respect for domestic judicial decision making. This entails domestic courts’ authority in the
Ibid., [78].
Hepburn (n. 20) 119; Jeffrey Waincymer, Procedure and Evidence in International Arbitration (Kluwer 2012)
1089; Kaufmann-Kohler (n. 72) 637; von Wobeser (n. 59) 218—219. For a parallel with WTO, see United
States: Countervailing Duties on Certain Corrosion- Resistant Carbon Steel Flat Products from Germany —
Report of the Appellate Body of 28 November 2002, WT/ DS213/ AB/ R [157].
88 Hepburn (n. 20) 120; Landolt (n. 56) 179; Lew (n. 71) 14.
89 Hepburn, (n. 20) 126.
86
87
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interpretation of municipal law. At EU level, similar concerns were at the heart of a significant
debate culminating in the adoption in EU IIAs of the adjustments described at the beginning
of this contribution. On the other hand, in the words of Advocate General Bot, Investor-State
arbitration is based on investors’ distrust in host states’ judicial systems.90 If distrust for
domestic courts contributes to the rationale for investment arbitration, striking the right
balance between the two may not always be simple.
Fearing the bias of domestic jurisprudence, investment tribunals have been tempted
to completely disregard it as a matter of principle, on the assumption that the opposite would
have threatened their own independence.91 However, as suggested by some commentators,
the mere possibility of unreliable and corrupted judgements should not induce arbitrators to
always refuse considering domestic case-law in their legal analysis.92 On the contrary,
tribunals should assess local courts’ independence and competence on the basis of the
actual evidence presented. If evidence suggests reasonable doubts on domestic courts’
fairness and impartiality, the weight of their jurisprudence is likely to be reduced, while a
blatant lack of domestic judicial independence inevitably minimises arbitrators’ reliance on
local case-law.93
In addition, as already mentioned above, the conduct itself of domestic courts can be
subject to scrutiny in investment arbitration, notably in the form of denial of justice.94 The
considered EU IIAs explicitly include “denial of justice in criminal, civil and administrative
proceedings” and “fundamental breaches of due process in judicial proceedings” as a
violation of the FET standard.95 Notably, they also express the clarification that “for greater
certainty, the sole fact that the covered investor’s claim has been rejected, dismissed or
unsuccessful does not in itself constitute a denial of justice”.96 Similarly, arbitrators have
repeatedly held that IIAs do not entitle investors to seek “international review of the national
court decisions’ as though investment tribunals had “plenary appellate jurisdiction”.97 In a
90 Opinion of Advocate Genera Bot (n. 10), para. 12: “The increasing recourse to arbitration between investors
and States […] has emerged in response to the perceived shortcomings in the judicial systems of certain host
States, which have fostered distrust amongst investors in those systems. This method of dispute settlement
thus seeks to provide investors with a neutral and efficient means of settling a dispute, which in turn is intended
to encourage investment by offering reassurance to economic operators who decide to invest in another
country”.
91 See Inceysa Vallisoletana SL v El Salvador, ICSID Case No ARB/03/26, Award of 2 August 2006 [209]–
[212].
92 Yuval Shany, Regulating Jurisdictional Relations Between National and International Courts (OUP 2007)
171; George Foster, “Striking a Balance Between Investor Protections and National Sovereignty: The
Relevance of Local Remedies in Investment Treaty Arbitration” (2011) 49 Columbia Journal of Transnational
Law 201; see Hepburn (n. 20) 128–129.
93 Ibid.
94 Carlo Focarelli, “Denial of Justice” (2013) Max Planck Encyclopedia of Public International Law
<https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e775 > accessed 20
April 2020.
95 Article 8.10 CETA; Article 2.4 EU-Singapore IPA; Article 2.5 EU-Vietnam IPA.
96 Article 8.10(7) CETA; Article 2.4, lett. (a), footnote 2 EU-Singapore IPA. The clarification is not expressly
included in the EU-Vietnam IPA.
97 Robert Azinian, Kenneth Davitian, & Ellen Baca v The United Mexican States, ICSID Case No. ARB
(AF)/97/2, Award of 1 November 1999 [99]; see also Mondev International Ltd. v United States of America,
ICSID Case No. ARB(AF)/99/2, Award of 11 October 2002 [136]; Loewen Group, Inc. and Raymond L. Loewen
v United States of America, ICSID Case No. ARB(AF)/98/3, Award of 26 June 2003 [134].
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recent contribution, Douglas agrees that domestic courts’ incorrect interpretation of
domestic law is never of itself sufficient to result in host state liability towards an investor.98
However, when it comes to the degree of deference attributable to domestic courts by
international tribunals, it has been found that “deference requires the clear perception that
domestic courts are independent, competent and above all clear of suspicion of
corruption”.99 When it is not completely so, the standard of deference concretely applied is
subject to change. Deference towards domestic courts by investment tribunals is therefore
not automatic and cannot preclude a finding of liability when manifest injustice has
occurred.100

5.3. The weight of domestic case law under EU IIAs
Different approaches can be found in the practice of investment tribunals with regard to the
weight attributed to domestic case-law in ascertaining the contents of domestic legislation.
A minority view would suggest that domestic case-law cannot in any case be trusted and
weighed in Investor-State arbitration, as doing so would provide respondent states with an
unwarranted way to influence the outcome of investment disputes. Notwithstanding this,
practice shows that the majority of tribunals tend to take domestic jurisprudence into account
when ascertaining the substance of domestic law – whether by evaluating the parties’
argumentation or autonomously researching further. However, if clear and consistent
domestic jurisprudence undoubtedly has considerable persuasive weight, the same cannot
be said when case-law presents itself as contradictory and divided. In these circumstances,
legal expert opinions submitted to arbitrators may become decisive. Understandably,
arbitrators show the lowest consideration for domestic rulings when they have serious
reasons to doubt the fairness and impartiality of the domestic judiciary. Yet this conclusion
should only be reached on the basis of concrete evidence and not otherwise reflect prejudice
against respondent states’ judicial systems.
In light of the above, the provisions of EU IIAs requiring tribunals to follow or rather
be bound by the prevailing interpretation of domestic courts are only effective as long as a
prevailing interpretation can be found. They clear up any doubt on the relevance and weight
of domestic case-law, setting aside the minority view found above. However, they do not
and cannot reduce tribunals’ discretion in the appreciation of domestic law when municipal
jurisprudence is inconsistent or is just absent – i.e. if the rules of law at issue have very
recently been enacted. Rather, it can be argued that they impose a procedural burden on
the respective tribunals: namely, to take domestic case law into consideration and
98 Zachary Douglas, “International Responsibility for Domestic Adjudication: Denial of Justice Deconstructed”
(2014) 63 The International and Comparative Law Quarterly 867, 898–899. See Joshua Paine, “Standard of
Review
(Investment
Arbitration)’”
(2018)
1
MPILux
Research
Paper
series
<https://www.mpi.lu/fileadmin/user_upload/Paine_Standard_Review__Investment_Arbitration__17_Jan_18_f
inal.pdf> accessed 18 April 2020.
99 OAO Tatneft v Ukraine, PCA Case No. 2008-8, Ad Hoc Tribunal (UNCITRAL), Award on the Merits of 29
July 2014 [476]. See Douglas (n. 98) 869–870.
100 Ibid., [477]-[480] and cases cited ivi. See Paine (n. 98).
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endeavour to find a prevailing interpretation. To this end, it will inevitably fall on tribunals to
inquire into domestic law, but according to the applicable arbitration rules of evidence, not
the rules on the interpretation of the law. Failure to do so could potentially lead their award
to be challenged on appeal, but only on the grounds of manifest error.

6. Domestic law as a matter of fact: procedural consequences
The concept that domestic law shall be considered by international courts as a matter of fact
is not a true innovation of EU IIAs. On the contrary, it is a long-established notion in
international law. In 1925, the PCIJ held that “from the standpoint of International Law […]
municipal laws are merely facts which express the will and constitute the activities of
States”.101 Hence, the Court asserted its jurisdiction to question whether a state, in applying
a law, was acting in conformity with its international obligations. The view was also
consistently maintained by WTO Panels and Appellate Body.102 In addition, the concept is
related to the application of foreign law in civil claims. In most civil law jurisdictions, foreign
law is applied as law, even if the principle iura novit curia is not strictly in force, and judges
may ask the parties to help them assess the exact content of foreign law.103 To the contrary,
in most common law jurisdictions, and English law in particular, foreign law is a fact and as
such it has to be pleaded and proven by the parties.104
In general terms, the major procedural consequence of considering domestic law as
a fact would be that, while the law is meant to be known by adjudicators and is interpreted
and applied according to its relevant rules, facts must be proven by the parties.105 However,
this conclusion may appear less evident when it comes to domestic law in investment
arbitration. As seen above, even when domestic law is applied as law, the parties tend to
submit extensive arguments of law in an adversary way. If a party succeeds in persuading
the tribunal of how domestic law should be applied, this can result in a favourable decision
on jurisdiction or on the merits. Pursuant to the understanding of iura novit curia in
investment arbitration, tribunals are not meant to know domestic law in a strict sense.
However, they shall apply it at least to a minimum level of correctness sufficient to avoid
complaints for failure to apply the proper law. To this end, they can research municipal law
beyond the parties’ submissions.

101 Permanent Court of International Justice, Certain German Interests in Polish Upper Silesia (Germany v.
Poland), Series A No 07 (1925) para. 52.
102 WTO, India – Patent Protection for Pharmaceutical and Agricultural Chemical Products – Report of the
Appellate Body of 19 December 1997, WT/DS50/AB/R [66]; WTO, United States – Sections 301-310 of the
Trade Act of 1974 – Report of the Panel of 22 December 1999, WT/DS152/R [7.18]. On the point see Sharif
Bhuiyan, National Law in WTO Law (CUP 2007) 207–243.
103 Jacob Dolinger, “Application, Proof, and Interpretation of Foreign Law: A Comparative Study in Private
International Law’”, (1995) 12 Arizona Journal of International and Comparative Law, 235–236.
104 Ibid., 258.
105 Rüdiger Wolfrum, Mirka Möldner “International Courts and Tribunals, Evidence” (2013) Max Planck
Encyclopedia of Public International Law <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law9780199231690-e26> accessed 29 April 2020.
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In order to better understand the examination of domestic law as a fact in investment
arbitration, three aspects shall be considered: the burden of proof, the standard of proof and
the discretion of tribunals in the gathering, admission and weighing of evidence.

6.1. The burden of proof
With regard to the burden of proof, UNCITRAL Arbitration Rules prescribe that “each party
shall have the burden of proving the facts relied on to support his claim or defence”.106
Primarily, the rule entails an obligation to submit evidence confirming the facts relied upon
by the parties. However, it also establishes the consequences for failing to do so. In other
words, it allocates between the parties the risk of failure to produce sufficient supporting
evidence.107 According to the principle onus probandi actori incumbit – also actori incumbat
probatio (“he who asserts a fact must prove it”) – if a party affirms a fact at the basis of its
claim or defence but fails to prove it, the relative claim or defence cannot be upheld.108 ICSID
Arbitration Rules provide that the parties to arbitration shall file evidence in support of their
claim or defence with their written pleadings.109 However, differently from UNCITRAL Rules,
an express norm on the burden of proof is not contained in the ICSID Convention and
Arbitration Rules. Noting such absence, the ad hoc committee in Continental Casualty Co v
Argentina found that:
“There cannot be any requirement that a tribunal expressly apply a particular burden of
proof or standard of proof in determining the dispute before it. Indeed, the tribunal is not
obliged […] to analyse the evidence in those terms, as opposed simply to making findings
of fact on the basis of the evidence before it.”110

However, ICSID tribunals have recognised the principle as applicable.111 In particular, the
tribunal in Salini v Jordan noted with approval that actori incumbat probatio is a wellestablished principle of law. In its detailed examination on the matter, the tribunal cited in
support jurisprudence from the PCIJ, the ICJ, inter-state arbitral tribunals, commercial
arbitration panels and the writings of international law scholars, concluding that it saw “no
reason not to apply the same rule” in the case at hand.112
Article 27(1) UNCITRAL Arbitration Rules.
Nathan D. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. (Routledge
2019) 209–210.
108 Ibid.
109 Articles 24 and 33 ICSID Arbitration Rules.
110 Continental Casualty Co v The Argentine Republic, ICSID Case No. ARB/03/9, Decision on the Application
for Partial Annulment of Continental Casualty Company and the Application for Partial Annulment of the
Argentine Republic of 16 September 2011 [135].
111 Asian Agricultural Products Ltd (AAPL) v The Republic of Sri Lanka, ICSID Case No. ARB/87/3, Final award
of 27 June 1990. For the tribunal’s articulate analysis on the exact extent of the principle see [55]-[58]. See
also Caratube International Oil Co LLP v Republic of Kazakhstan, ICSID Case No. ARB/08/12, Decision
Regarding Claimant’s Application for Provisional Measures of 31 July 2009 [75].
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Clearly, the allocation of the burden of proof depends on the identification of the
substantial claims and defences to which facts relate.113 Some allegations of fact may not
be meant to sustain an independent claim or defence, but be merely aimed at questioning
the credibility of facts alleged by the other party. In this respect, the tribunal in Noble
Ventures v Romania held that, while both parties were to bring their evidence, the claimant
faced the initial duty to substantiate its claims.114 Accordingly, the respondent was not strictly
obliged to present contrary evidence on the point but could limit itself to denying the fact and
contest the probative value of the evidence provided by the claimant, who carried the initial
burden of proof.115 Notwithstanding the above, commentators agree that tribunals have a
wide margin of discretion in allocating the burden of proof as an inherent part of their function
to weigh and assess evidence.116

6.2. The standard of proof
The standard of proof can be defined as the threshold of certainty that must be met to
determine that the evidence produced by a party in support of its factual allegations is
sufficient to establish the facts concerned.117 Neither UNCITRAL nor ICSID Arbitration Rules
fix such a standard. It has been noted that, absent specific indications in Arbitration Rules,
arbitrators have often tended to apply the standards originating in the jurisdictions they were
more familiar with.118 The standard that the vast majority of international tribunals has
deemed applicable is the balance of probabilities test.119 The test generally calls for a factual
allegation to be held true if the tribunal is convinced by the evidence that the fact is more
likely than not to be true.120 Alternatively, tribunals have referred to the inner conviction test.
This standard, derived from civil law jurisdictions, is met if adjudicators regard the evidence
provided as sufficient to personally satisfy them that the alleged facts are true.121 Irrespective
of the debate whether this last standard sets a higher threshold or whether “in practice the

Frédéric G. Sourgens, Kabir Duggal and Ian A. Laird, Evidence in International Investment Arbitration (OUP
2018), Chapter 2, “Burden of Proof in Investor-State Arbitration”.
114 O’Malley (n. 107) 212.
115 Noble Ventures Inc. v Romania, ICSID Case No. ARB/01/11, Award of 12 October 2005 [20.5]: “Finally the
Tribunal notes that, insofar as a Party has the burden of proof it is sufficient for the other Party to deny what
the respective Party has alleged and then, later in the procedure, respond to and rebut the evidence provided
by that respective Party to comply with its burden of proof”.
116 O’Malley (n. 107) 213–214.
117 Ibid., 215.
118 Arthur L. Marriott, “Evidence in International Arbitration”, (1989) 5 Arbitration International 280, 282.
119 Ioannis Kardassopoulos and Ron Fuchs v The Republic of Georgia, ICSID Case No. ARB/05/18 and
ARB/07/15, Award of 3 March 2010 [229]: “The Tribunal finds that the principle articulated by the vast majority
of arbitral tribunals in respect of the burden of proof in international arbitration proceedings applies in these
concurrent proceedings and does not impose on the Parties any burden of proof beyond a balance of
probabilities”. See also Tokios Tokeles v Government of Ukraine, ICSID Case No. ARB/02/18, Award of 26
July 2007 [124].
120 O’Malley (n. 107) 215.
121 Ibid., 217.
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result is the same”,122 what is important to remark is that the tests inevitably leave tribunals
with great discretion. When appraising facts, including domestic law as a fact, it ultimately
rests upon arbitrators to decide what evidence convinces or satisfies them more.

6.3. Tribunals’ discretion in the gathering, admission and weighing of
evidence
UNCITRAL and ICSID rules of evidence do not impose limitations on the available means
to meet the standard of proof. However, UNCITRAL Rules prescribe that “the arbitral tribunal
shall determine the admissibility, relevance, materiality and weight of the evidence
offered”,123 while ICSID Rules dictate that “the Tribunal shall be the judge of the admissibility
of any evidence adduced and of its probative value”.124 Both sets of rules similarly address
the matter granting tribunals a wide discretion both in the admission and in the evaluation of
evidence. The parties are free to submit all sorts of evidence – including documents,
witnesses and expert witnesses – but tribunals retain the power to decide if such evidence
is admissible and what weight is shall be given. The same holds true for legal expert opinions
submitted on domestic law. Therefore, if domestic law is considered a matter of fact,
tribunals enjoy a broad margin of appreciation when deciding the probative value of legal
opinions submitted by competing party-appointed experts.
In addition to the above, arbitration rules grant tribunals relevant powers of initiative
in establishing the facts. Arbitrators are empowered to appoint experts and require the
parties to produce documents, witnesses, experts or other evidence. Tribunals can draw
negative consequences from a party’s unjustified failure to comply with such obligations.125
Furthermore, EU IIAs contain additional provisions empowering the relative tribunals to
obtain information from a broad range of sources and appoint experts.126

6.4. Domestic law as a matter of fact: final remarks
Notwithstanding the application of the principles on the burden of proof, tribunals retain
intrusive powers for the establishment of facts. Besides, rules of evidence confer on
arbitrators a broad discretion in the admission and weighing of evidence when assessing
whether the applicable standard of proof has been met. In order to ascertain the contents of
domestic law as a fact, tribunals are likely to engage in the examination of documents and
legal expert opinions – whether submitted by the parties or acquired on adjudicators’ own
122 Marriott (n. 118). See Sourgens et al. (n. 113), Chapter 5 “Different Standards of Proof in Investor-State
Arbitration’”.
123 Article 27(1) UNCITRAL Arbitration Rules.
124 Article 34(1) ICSID Arbitration Rules.
125 Article 27(3), 29 and 30(3) UNCITRAL Arbitration Rules; Article 34(2) and (3) ICSID Arbitration Rules. See
O’Malley (n. 105) 165-170.
126 See Article 3.41 EU-Singapore IPA, empowering the arbitration panel to ‘obtain information from any source’
upon its own initiative; Article 3.52 EU-Vietnam IPA.

28

LAwTTIP Working Papers 2020/2

initiative – in a way not dissimilar from their inquiry into applicable domestic law. In principle,
the burden of proof allocates to the party who invokes domestic law in support of his claim
or defence the responsibility to establish its content. Logically, the claimant bears the initial
obligation to prove his own nationality, the qualification of his asset as a covered investment
and the state conduct at the basis of his claim on the merits. All these proofs are, at least in
part, inevitably based upon domestic laws. In theory, failure by the claimant to meet the
burden of proof on the content of the relevant domestic law would result in dismissal of the
claim. This could be the case if either the claimant has not provided any proof on the
substance of the law or because the proof provided is insufficient in convincing the tribunal
according to the balance of probabilities.127 However, the conclusion largely depends on
how the tribunal allocates the burden of proving the contents of the specific rules of domestic
law in question. Moreover, it is a function of the level of legal certainty materially expected
by the tribunal in order to meet the standard of proof. Therefore, mindful of tribunals’
autonomous powers to gather factual information, it is far from certain that adjudicators will
automatically dismiss a case on the grounds of uncertainty of domestic law. In conclusion,
the difference between the application of domestic law as law and its examination as a fact
may be more theoretical than practical.

7. Conclusions
The considered IIAs signed by the EU incorporate innovative features that distinguish
themselves from older BITs concluded by EU Member States. Their provisions show
consolidated evidence of the negotiating pattern pursued by the Union in the field of foreign
investments protection and Investor-State dispute resolution. In light of the recent approval
of the CJEU, the agreements are likely to represent a model for shaping future EU IIAs. This
article has examined the innovative scope of the agreements’ provisions pertaining to the
appreciation of domestic law by investment tribunals. When tasked with interpreting
domestic law, investment arbitrators have shown different approaches towards domestic
jurisprudence. While a reasonable deference is commonly afforded to domestic courts,
some tribunals have expressed their scepticism, fearful of host states’ undue interferences
with arbitration proceedings. To this extent, the rule that tribunals shall follow the prevailing
interpretation given to domestic law by domestic courts clears up any doubt on the relevance
and weight of domestic case-law for the tribunals established under EU IIAs. However, the
rule does reduce tribunals’ discretion when domestic jurisprudence on a specific point of law
is uncertain, conflicting or absent. Rather, it imposes on tribunals the procedural burden to
take domestic case-law into consideration and endeavour to find a prevailing interpretation.
To this end, adjudicators will have to investigate the meaning of domestic law as a fact,
according to the applicable rules of evidence, not the rules on the interpretation of the law.
The above analysis has shown that, notwithstanding the burden of proof, arbitration rules

127 Yaad Rotem “Foreign Law as a Distinctive Fact – To whom should the burden of proof be assigned?’”
(2014) 14 Chicago Journal of International Law, 625, 637.
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grant tribunals relevant powers to gather factual information on their own initiative. The
burden of proof aims at drawing procedural consequences from the failure to prove domestic
law as a fact. Namely, the party whose claim or defence relies on a particular meaning of
domestic law but fails to prove it results in the dismissal of the claim or the rejection of the
defence. Therefore, the absolute uncertainty of an essential point of domestic law may in
theory lead to the failure of investors’ claims. However, adjudicators retain wide discretion
in concretely allocating the burden of proof between the parties and deciding which level of
legal certainty meets the standard of proof. In fact, the balance of probabilities test only
implies that tribunals will base their judgement on the evidence they consider more
convincing and accurate. Such discretion is all the more evident when no settled case-law
can reasonably be found. In similar circumstances, in order to resolve a dispute, tribunals
will inevitably make an authoritative decision as to the meaning of domestic law they deem
more plausible. On closer inspection, such a decision does not substantially differ from the
interpretation of applicable domestic law. In the light of the foregoing, it can be concluded
that the distinction between applying domestic law as law and examining it as fact may be
more theoretical than practical.
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