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The LAwTTIP Executive Summary series is intended to: 

 take stock of the most relevant legal issues emerging from 

the negotiations and implementation of the EU trade 

agreements of new generation; 

 summarize the main findings of the LAwTTIP Joint 

Conferences and ensure the follow-up of the LAwTTIP 

roundtables. 
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The III LAwTTIP Joint Conference “EU Law, Trade Agreements, and 

Dispute Resolution Mechanisms: Contemporary Challenges” 

 

he Jean Monnet Network LAwTTIP, a partnership between the 

University of Bologna, King’s College London and University of Rennes 

1, held its III Joint Conference in London on March 21st and 22th 2019. 

Among others, the President of the CJEU, the Secretary-General of the 

Permanent Court of Arbitration, representatives of the EFTA Surveillance 

Authority, the European Commission and the European Council, and the most 

distinguished voices from academia and 

practice in the field of international law 

and EU external relations participated as 

speakers. The conference closed on 22 

March with a short intra-EU moot, whose 

aim was to give a practical twist to the 

conference, allowing attendees to get a 

flavour of the difficulties that investment 

tribunals are facing when dealing with 

intra-EU issues. 

The Conference focused on the overall theme of the dialogue among 

international and regional institutions as a tool to overcome fragmentation and 

implement the rule of law in the international economic relations of the EU. 

 
Scientific objectives of the Conference 

 
he purpose of the Conference was to focus on the dialogue among 

international and regional institutions as a tool to overcome 

fragmentation and implement the rule of law in the international 

economic relations of the EU. Its ultimate aim was to stimulate a debate 

between speakers and participants on how regional/local systems of protection 

of rights – such as the EU – do not exist in vacuum but are necessarily part of 

an international network of protection. 

 
The Conference consisted of the following sessions: 
 
I. Autonomy of EU law as a tool to uphold the rule of law 
II. The role of international courts and tribunals in upholding the rule of law 
III. Recomposing fragmentation. Promoting dialogue in the EU external economic 

relations 
IV. Dialogue by treaty drafting 
V. Upholding the rule of law through judicial dialogue 
 
Hereinafter the main points of the first day of Conference. 
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1. The Rule of Law 

 
he definition of the key theme of the conference, “the rule of law”, was 
elaborated by Professor Koen Lenaerts, President of the European Court 
of Justice. The rule of law was defined as the principle that, in any given 

legal system, a dispute is decided in accordance with the rules and fundamental 
principles of that legal system.  
In the EU, the rule of law is the condictio sine qua non of justice and entails the 
logical consequence that neither the Institutions, nor the Member States are 
immune from judicial review. President Lenaerts observed that the concept of 
the “rule of law” in the EU is strictly dependent on the principle of mutual trust, 
expressed—and only possible—through the dialogue between EU and national 
courts by means of the preliminary reference procedure. Indeed, the preliminary 
reference procedure is seen as key to protect not only the homogeneous 
interpretation of EU law, but also the autonomy of the EU legal system as a 
whole, and ensures that national laws are in line with the higher constitutional 
principles of the EU. 
Entering into the heated discussion on the CJEU’s decision in Achmea, 
extensively debated in most of the sessions of the III LAwTTIP Conference, 
President Lenaerts noted that that judgment should not be read as being 
intended to undermine the system of protection parallel to the EU judicial 
system of investor-State arbitration. Rather, Achmea is a decision aimed at 
upholding the fundamental principle underlying the concept of rule of law in the 
EU of mutual trust among Member States and their courts: the rule of law in the 
EU sits indeed uncomfortably with international agreements among Member 
States such as intra-EU Bilateral Investment Treaties, which effectively deprive 
of jurisdiction national courts of the respondent states and translate into an 
approach of mistrust towards them. The CJEU’s decision in Achmea thus 

T 

More info on the Conference are available at: 
 
https://www.lawttip.eu/news-and-events/iii-lawttip-conference/. 

https://www.lawttip.eu/news-and-events/iii-lawttip-conference/
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intends to signal that the “rule of law” is far from being an abstract principle, but 
remains the essence of judicial protection and of all the rights and obligations 
flowing from EU law. 
 

2. Autonomy in the External Relations: Controversies and Hopes 
 

nother key element of the Conference’s theme of dialogue was the 
concept of “autonomy” of EU law and, in particular, whether and how that 
concept serves the aim of upholding the rule of law in the EU legal 

system in the context of the international relations of the EU. Across sessions 
speakers tested the limits and aims of the concept of “autonomy” of EU law. As 
a case-law creation of the Court of Justice, autonomy indeed remains debated 
among scholars and practitioners—in particular in relation to whether it 
represents an obstacle to the EU assuming a leading role in the international 
relations.  
Certain speakers seemed to conclude in the negative: to many, the 
“autonomous” nature of the EU legal order is essential to preserve a “European” 
rule of law that overlooks and overcomes challenges to justice and the basic 
values of the EU project. Professor Smoulders, for instance, sees the concept 
of autonomy as an essential tool to preserve the rule of law in the EU legal 
system, which he compares to a rose garden that needs to continuously be 
looked after and never taken for granted to prosper. Some supporters of the 
concept of autonomy however added certain caveats to its use. Professor 
Govaere, for instance, highlighted the importance that autonomy remains a 
dynamic concept and that the place of the autonomous EU legal order in the 
larger international legal setting is subjected to a periodical reassessment of its 
own merits.  
Other speakers were more critical of the concept of autonomy, seen as an 
expression of EU exceptionalism that leads to fragmentation in international 
law. V.V. Veeder QC, for instance, criticized the CJEU’s approach to arbitration. 
For the speaker, the origins of what he effectively perceives as a defined 
separation between EU law and international arbitration in the CJEU’s 
judgement dates back to the Nordsee decision, which excluded that arbitration 
tribunals may refer preliminary questions to the (at the time) European Court of 
Justice.  
Some of the reasons why the EU judicial system may at times appear to adopt 
an exceptionalist position in relation to well-established principles of 
international law were explained by Professor Philippa Webb. Interestingly, the 
CJEU was described as a “robust” judicial system which wishes to avoid 
fragmentation with international law, but also has little incentive to promote 
integration with international law. Among the causes of this approach of the 
CJEU, in addition to the institutional features of the CJEU (e.g. non-issuance of 
separate opinions, which makes it difficult to ascertain whether the Court 
considered international law in its reasoning) and the Court’s perception of its 

A 



7 

 

own role as the supreme court of the EU, rather than an international court; 
Professor Webb also includes the CJEU’s awareness of its exclusive 
jurisdiction, which it defends) has led to keep of tight rein of what is consider 
applicable law, negatively impacting on the use of international law. Certain 
speakers also provided suggestions on how to smoothen the relationship 
between the autonomous EU legal order and international law: Professor 
Steffen Hindelang, discussing the specific topic of whether autonomy allows 
sufficient policy space to the Union to enter into a result-driven debate on the 
design of a dispute settlement mechanisms in the area of foreign investment 
law, described three possible outcomes to uphold such dialogue: mandatory 
prior involvement mechanisms, return to local remedies, and State-to-State 
dispute settlement.  
To continue and complete the discussion on how the Court of Justice of the 
European Union preserves the rule of law in the EU by means of the concept of 
“autonomy”, speakers at the conference also debated how other international 
courts and tribunals outside the EU contribute to uphold the rule of law beyond 
its borders. Discussions on several international organizations, from the 
Permanent Court of Arbitration to international investment tribunal, from the 
International Court of Justice to the Appellate Body of the World Trade 
Organization, all highlighted the key role that international judiciaries nowadays 
play in ensuring the prevalence of law over politics. Yet, they also revealed that, 
to thrive—and in the cases such as that of the WTO Appellate Body, even to 
survive—these institutions need to be flexible and adapt to the changing 
circumstances and expectations of the international community. 
 

3. Implementing EU Values in International Treaties 

 

ne session of the conference focused specifically on how the EU 
advances its distinguishing values vis-à-vis the international community 
by means of treaty drafting. Discussions ranged from the difficult 

implementation of the EU Generalised Scheme of Preferences in the Uzbek 
Cotton Industry vis-à-vis the International Labour Organisation, the World Trade 
Organisation and the UN human rights framework, to the EU approach to labour 
and environmental standards in the “new generation” Free Trade Agreements of 
the EU.  

Particular attention was dedicated to the controverted EU strategy in the field of 
investor-State dispute settlement of the creation of an Investment Court 
System. In the idea of the EU Commission, such Court will effectively replace 
investor-State arbitration. Speakers debated not only the hybrid nature of the 
new international institution, but also the more radical question of whether such 
“Court” may effectively make the system of investor-state dispute resolution 
more accessible and strengthen the international rule of law. The views on this 
latter issue were very diverging. Some speakers praised the Investment Court 
System as a long overdue change in the field of international investment law 
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vis-à-vis the “private” arbitration system, which lacks transparency and fails to 
achieve “fair” decisions for the broader public. Others were more critical of the 
EU proposal: Professor Hervé suggested a tout court return to State-to-State 
dispute settlement for investor State disputes, while Mr Weber pointed out that 
certain amendments to the propose structure of the Investment Court System 
may be needed to make it capable to fully and effectively pursue its mandate. 
These include, for instance, changes to the appointment mechanism of the 
members of the Court and rethinking the enforcement of its decisions. 
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                 Jean Monnet Network LAwTTIP 

Based on a consortium among the International Research Centre on European Law 

of the University of Bologna, the Centre of European Law of the King’s College 

London and the Institut de l’Ouest Droit et Europe of the University of Rennes 1, the 

Jean Monnet  Network LAwTTIP  –  Legal  Ambiguities  withstanding TTIP intends  

to promote a large-scale legal reflection of both the existing EU Free Trade Agreements 

of new generation and the ongoing negotiations on the Transatlantic Trade and 

Investment Partnership (TTIP). 
 

http://www.lawttip.eu  
info@lawttip.eu 

https://twitter.com/JMN_LAwTTIP 
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