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Introductory Remarks
Isabelle Bosse-Platière
University of Rennes 1

The LAwTTIP Network designed its activities to foster exchange between academics
involved in research and teaching on EU law, policymakers, stakeholders and EU citizens,
in order to:
•

•
•

•

•

establish a common platform—starting from the project’s major communication
tool, that is, the LAwTTIP website (www.lawttip.eu)—to build a strong knowledge
on the legal implications of the New Generation Free Trade Agreements
(NGFTAs) from an EU perspective;
adapt the existing research & teaching activities in EU legal studies to problems
posed by the NGFTAs;
develop closer synergies, exchanges of best practices, the promotion and
diffusion of innovative teaching methods and techniques, as well as the
enhancement of the quality of the 3 partners’ teaching programmes’ offer;
create a forum with EU/Member State policymakers and stakeholders for the
elaboration of indicators, including benchmarks, to monitor the NGFTAs talks and
their impact on the EU legal order, as well as policy tools and recommendations to
overcome the possible shortcomings;
translate scientific and policy-relevant outcomes into publicly-understandable
outputs.

The Network strongly encouraged the inclusion of early stage scholars in all the
activities carried out, in order to promote a strong collaboration at European level among
the future generations of lecturers and researchers. Each partner included in its activities
the PhD candidates and young research fellows in EU law it hosts. Moreover, a number of
horizontal initiatives (such as the LAwTTIP joint conferences, workshops and young
researchers summer schools) were organized with the aim to intensify the academic
exchange between the junior staff of the Network. The involvement of young scholars in
the other activities of the Network offered further training opportunities (e.g. the chance to
enter in contact with senior academics, policymakers and stakeholders).
Training activities went widely beyond the Network, giving thus the chance to a
broader community of young scholars to enhance their teaching and research skills in this
topical area of EU legal studies. In this respect, it is worth noting that LAwTTIP intended to
establish a Young Researchers Network (YRN), which included both staff belonging to the
participating organisations and other European young researchers. The YRN aimed at
establishing a point of single contact for (young) researchers on the legal aspects of the
NGFTAs, with a view to create a self-organised and lively academic community which,
also in the future, will be able to: (i) participate in LAwTTIP events and activities; (ii)
contribute to disseminate the Network’s outputs outside the participating organisations; (iii)
9

monitor all relevant literature and research projects related to the subject; (iv) contribute to
the sustainability of the Network beyond its lifetime.
The LAwTTIP Final Expert Meeting held in Brussels on 8 July 2019 has been the last
event of the Network. It gathered together key staff members of the LAwTTIP Network,
European and national civil servants belonging to the main institutions involved in the New
Generation FTAs’ negotiations and implementation and stakeholders from business
organisations and NGOs. It offered a unique opportunity to summarise the main practical
contributions of the Network and to identify future challenges for NGFTAs implementation.
The meeting was moreover intended to single out the lessons to be learned from the
NGFTAs model, at international, European and national level.
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Keynote speech
‘EU trade policy: where are we coming
from, where are we going?’
Jean-Luc Demarty

EU trade policy now represents one
of the main instruments the Union has
to interact with the rest of the world
and, over the last years, it has
profoundly changed by becoming
more efficient, inclusive and modern.
However, taking into consideration the
title of the project, it is of utmost
importance to focus first of all on the
current relations between the EU and
the US and on the status of the
negotiations for the conclusion of a
trade agreement. The US and the EU
together count more than 830 million citizens and more than 50 percent of global GDP;
besides, they have a $1 trillion bilateral trade relationship – the largest economic
relationship in the world.
As well known, the Transatlantic Trade and Investment Agreement (TTIP) was launched
in 2013 but ended without conclusion at the end of 2016. Notwithstanding many efforts,
difficulties in negotiating mutually acceptable commitments in areas identified as priorities
by the Union emerged. On 15 April 2019, a Council decision has stated that the
negotiating directives for the TTIP are obsolete and no longer relevant. In this regard, it is
necessary to stress that, even though often the Trump administration is considered
responsible for freezing the TTIP, actually it was the EU to refuse giving in to the US
requests. The European Commission was not indeed disposed to negotiate an agreement
resulting in a lower level of protection for EU goods and workers.
On 25 July 2018, on occasion of a visit to the White House, President Juncker and
President Trump released a Joint Declaration stressing the need to launch a new phase in
the relationship between the US and the EU by working together towards zero tariffs, zero
non-tariff barriers, and zero subsidies on non-auto industrial goods as well as to reduce
barriers and increase trade in services, chemicals, pharmaceuticals, medical products, as
well as soybeans. The implementation of these general commitments must not be,
however, confused with the reopening of negotiations for a bilateral agreement. Clearly the
decision of the US administration to impose tariffs on steel and aluminium even against
close allies and partners has negatively impacted on the bilateral relations. In front of this,
the EU has demonstrated a strong and firm stance by responding appropriately and
effectively. By believing that the US measures violate international law, the EU is currently
ready to hit as much as €35 billion of US goods with tariffs should Trump really impose
11

duties on European cars and auto parts. Moreover, it is evident that, in this case, also the
potential reopening of the TTIP negotiations would be threatened.
Against this uncertain background characterising the EU-US relations, the Union has
however demonstrated to have a very ambitious trade agenda by improving its external
relations with other key trading partners also in a multilateral perspective. First of all, it has
intensified the contacts with Canada that embodies, under various points of view, the
closest model to the EU’s one. Even though the negotiations for a bilateral agreement
have been hostage of the mentioned debate with the US administration, at the end the
Comprehensive Economic and Trade Agreement (CETA) has been finalised. The
European Commission proposed the signature of CETA to the Council in July 2016 which
approved it in October 2016 and the European Parliament voted in favour of it on 15
February 2017. The agreement, concluded in a mixed form, has then provisionally entered
into force on 21 September 2017 and some Member States have already ratified it.
Trading benefits are already evident and civil society has been constantly involved in the
process of improvement of the provisions contained therein. As well know, in September
2017, Belgium requested the opinion of the ECJ on whether the dispute resolution
mechanism and in particular the controversial Investment Court System (ICS) provisions of
CETA were compatible with EU law and on 30 April 2019, the Court gave its long-awaited
Opinion 1/17 confirming the compliance of the system with EU law.
Even though for different reasons, both Opinion 1/17 and Opinion 2/15 on the EUSingapore Free Trade Agreement have been decisive for the future Common Commercial
Policy and, in particular, for the negotiation of current and new trade agreements.
On the one hand, according to the ECJ’s position taken in Opinion 2/15 and the broad
interpretation given to the notion of Common Commercial Policy, it is possible to state that
Comprehensive Agreements can be considered as EU-only agreements unless they
contain chapters on investments regulating Investor-State Dispute Settlement (ISDS); in
this case, they shall be concluded as mixed agreements. The natural consequence is that
the Union has major negotiating power by concluding EU-only agreements (such as that
with Japan) or splitting investment and trade agreements as happened in the case of the
EU-Singapore and EU-Vietnam agreements. Alongside the agreement with Mercosur that
is still under negotiation, those with Vietnam and Japan represent the major successes of
the last years. Japan is the second biggest EU trading partner in Asia and the bilateral
agreement is a signal to the rest of the world for working to keep international trade open
to a fair regulating market. At the same time, the agreements signed with Vietnam form a
crucial step for further improving the relationship with ASEAN. A lot of progress has been
made with regard to the EU-Mercosur agreement that plays a fundamental role not only in
an economic but also geopolitical perspective.
On the other hand, Opinion 1/17 has given new impetus to the envisaged reform of
investment protection at global and multilateral level within the context of the WTO system.
The EU remains committed and engaged in the WTO even though it is experiencing a
critical moment with regard, in particular, the dispute settlement mechanism. In response
to this, the EU is adopting a mid-term and long-term approach to unblock the WTO and
promote transparency and good-practice. As for the specific issue of investment, the EU is
working on the establishment of a Multilateral Investment Court (MIC) that, as truly
international body, would replace existing bilateral mechanisms and uphold multilateral
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rules-based system. Indeed, existing ad-hoc mechanisms for arbitrating investment
disputes known as ISDS have been often criticised for lack of legitimacy, consistency and
transparency.
The current challenge is to cooperate with third countries and regional organisations for
further implementing and enforcing bilateral, plurilateral and multilateral trade and
investment agreements according to a transparent, fair and inclusive approach.
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High-level Roundtable
‘Bilateralism and
multilateralism in trade
domain’
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International dispute settlement
mechanisms and the Court of Justice
Sir Francis Jacobs
King’s College London
There has been a particular emphasis in this project on issues of competence and on
dispute settlement mechanisms, and I would like to focus on these. I would like to address
briefly both issues; indeed sometimes they are linked, since the question can be asked
whether the EU has the competence to be party to a particular mechanism. These
questions have increasingly been raised, for example in the special procedure of requests
to the Court of Justice, by a Member State or an EU institution, for an opinion on whether a
proposed agreement is compatible with the provisions of the Treaty.
I will draw upon some experience at the Court of Justice: as with M. Demarty from the
Commission, it starts about 30 years ago. In some of the first opinions of the Court on
projected international agreements, all the
advocates general took part in the
proceedings, and in the deliberations, but
there was no published advocate general’s
opinion.
Subsequently
the
normal
procedure applied: one advocate general
is designated, and gives an opinion in the
usual way. And indeed the same issues
can arise in the normal procedures before
the Court, as is illustrated by the Achmea
case, a preliminary ruling.
A striking early case was the Court’s first
opinion on the Agreement setting up the
EEA, precisely because it concerned the proposed judicial mechanism: the Court could not
accept the mixed court as originally proposed for rulings on EEA issues, which would have
had judges both from the Court of Justice and from the non-EC member States sitting
together, and deciding issues very close to issues of EC law.
What was perhaps almost as important in that opinion, given that outcome, was that the
Court made it clear that there was no objection in principle to the Community being subject
to an international system of dispute settlement. The opinion is still cited for that principle
today. It was particularly relevant at that juncture because the Court was likely to be faced
with similar issues in a future opinion on the most significant of all trade agreements, the
WTO Agreement.
In its opinion on the WTO Agreement, the Court ultimately took a rather cautious
approach to the competence of the EC. In retrospect, it might have taken a somewhat
broader view. But the Lisbon Treaty gave the opportunity to broaden somewhat the scope
of the common commercial policy, and in recent years the more expansive notion of trade
policy which has become the practice has been appropriately recognised by the Court.
15

Recently, however, the Court has seemed less receptive to international systems of
dispute settlement. One might even wonder whether, in the light of its recent case-law, the
Court would have accepted in its WTO Opinion the system of dispute settlement set up by
that Agreement. But at that time no one had thought of the novel arguments which the
Court has used in recent cases, but from some of which it has perhaps retreated in its
opinion of 30 April this year on the Canada Agreement, CETA.
In considering dispute settlement systems, some cases which go beyond trade
agreements must be mentioned, because they form a group of cases raising similar issues
and having an important bearing on dispute settlement generally: notably the Opinion on a
European Patent Court and Opinion 2/13 on EU accession to the ECHR. In both cases,
although for different reasons, the Court objected to a dispute settlement mechanism of a
judicial character which might result in a question of EU law being decided without the
Court of Justice having the opportunity of ruling on the question.
Because of the difficulties which these opinions raise, I would like to emphasise that the
general case-law of the Court on the EU’s external relations seems to me outstandingly
impressive, and indeed even aesthetically satisfying. I turn to Opinion 2/13, the opinion on
EU accession to the ECHR: a short digression on a long story, which goes back to a
proposal from the Commission of 1979 – just 40 years ago. It was unkindly thought by
some that the Commission’s motive was not so much to improve the protection of human
rights in the Community as to promote the Community’s – and perhaps the Commission’s international standing. The proposal could however be seen more generously, and some
welcomed the initiative to accept the jurisdiction of the European Court of Human Rights.
The debate continued for some years, with basic legal questions disputed, until the
Court of Justice was asked by Belgium, many years before Opinion 2/13, for an opinion on
whether (among other questions) the Community had the competence to accede to the
Convention. Taking perhaps a cautious approach to Community competence, the Court’s
reply was negative, essentially on constitutional grounds: and the Court concluded that the
Treaty would have to be amended to provide for accession. And the Treaty was later duly
amended to provide for accession – indeed in the final draft of the Constitutional Treaty,
taken over in the Lisbon Treaty, to oblige the Union to accede to the Convention.
Meanwhile the prospects seemed increasingly encouraging. Relations between the
Luxembourg and Strasbourg Courts were very good. Each had come to cite the other’s
case-law – and such citations of other systems were extremely rare on both sides. The
Strasbourg Court had even given the EU system a specially privileged status in the
Bosphorus Airways judgment. The Convention was duly amended to allow for the Union’s
accession. The Court of Justice exceptionally had a substantial role in the negotiations on
the agreement for accession, and obtained further special privileges for the Union. The
Presidents of the two Courts together welcomed the outcome of the negotiations. Yet
when the Court of Justice was asked for an opinion on the agreement for accession, its
answer was resoundingly negative. Advocate General Kokott had suggested some minor
difficulties, which might have been resolved without difficulty. The opinion of the Court of
Justice was however uncompromisingly negative. It was even thought that some of its
objections could prove impossible to meet: notably, the objection that the Strasbourg
Court’s jurisdiction would necessarily extend to the entire body of EU law, including the
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Common Foreign and Security Policy, while the Court of Justice has jurisdiction in CFSP
matters only in very limited circumstances.
What is most relevant for our theme is what seems the fundamental objection of the
Court of Justice: namely that in effect the Strasbourg Court might have the last word on
the interpretation of EU law. But is that correct? It seems to raise a question which is
perhaps common to all methods of international dispute settlement. The Strasbourg Court,
it could be suggested, does not ever have the last word on the interpretation of law,
whether national law or international law or any other system, except on the interpretation
of the Convention itself. And in particular, for the Strasbourg Court, as for all other
international courts and tribunals, questions of national law – or of EU law – are not
questions of law. They are questions of fact: indeed the Court of Justice recognises this in
the CETA Opinion.
So the issue for the Strasbourg Court is always whether, in all the circumstances of the
case, including the factual circumstances and the way in which any national or
international law was applied in the circumstances, there has been a violation of
Convention rights. In the context of EU law, that would have no effect in precluding the
national courts or the Court of Justice from adopting thereafter a different interpretation of
EU law. They would not be bound in any way by the Strasbourg Court’s understanding of
their own law.
A similar question arises on the ruling of the Court of Justice in the Achmea case, which
raises the broader issue of future dispute settlement mechanisms on EU law involving a
system of arbitration, as many such mechanisms perhaps inevitably do. There the Court
relied on the unavailability of a reference from an arbitral tribunal to the Court for a
preliminary ruling under Article 267 TFEU.
The Court’s ruling, again going against the opinion of the Advocate General, also raised
some new questions. In particular the Court’s reliance, in support of its conclusion, on
Articles 267 and 344 TFEU, is novel and controversial. Moreover, in contrast to the Court’s
earlier opinions, on the EEA Agreement, on the European Patent Court, and on accession
to the ECHR, all of which were opinions under the special provision for the Court to
examine proposed future agreements, the ruling in Achmea could be read as overturning a
well-established and widely used mechanism which had been established for apparently
good reasons and had been functioning for many years. The Court did not rule on the
consequences of its judgment for ongoing procedures. But once the judgment was given, it
was stated, in particular in a declaration adopted by Member States, to have immediate
effect so as to invalidate ongoing procedures and even past awards. While such
declarations have no effect as a matter of law, they may have some impact in practice.
Little consideration appears to have been given to whether such drastic retroactive
consequences would be consistent with fundamental rights, with the principle of
proportionality, or indeed with the rule of law.
However, the CETA Opinion – here in line with the opinion of Advocate General Bot –
appears to retreat partially from the earlier case-law. In particular it accepts that a dispute
settlement mechanism can be acceptable as a matter of EU law even without provision for
the Court of Justice to rule, and it recognises that questions of EU law can be decided by
an international tribunal as questions of fact. It has even been suggested that the CETA
17

Opinion might be a basis to re-consider the issue of EU accession to the ECHR. At all
events there seems no doubt that this very important area of law on dispute settlement
mechanisms will continue to evolve: it is to be hoped in the right direction.
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Bilateralism and multilateralism in trade domain:
saga thriller, fascinating, cohesion
Marc Maresceau
University of Ghent
One of the most complex and topical question of the moment is the relations between
the EU and Switzerland in the field of trade. Switzerland is a small country in the heart of
the European continent, with a population of less than 8,5 million (including 25% foreigners
of which a bit less than 1,5 million are EU nationals), but Switzerland is also, after the US
and China, the third-largest trading partner for the EU; and for Switzerland, the EU is, of
course, the main trading partner.
In 1972, that is before the accession
of a number of EFTA States to the EC,
among
them
the
UK
bilateral
agreements establishing free trade
were signed with States which
remained in the EFTA. So, also with
Switzerland such an agreement was
concluded and this agreement of 1972
is still in force today. The other bilateral
FTAs with EFTA States were later
replaced by the treaty of accession
when these States joined the EU or by
the Agreement establishing the EEA.
However, following the Swiss rejection
of the EEA in 1992, a complex network
of bilateral agreements has been
established which comprises more than 120 sectoral agreements. While it is fair to say
that on the whole these agreements have been working rather well, there was
nevertheless a growing concern in the EU that some of the most important agreements,
directly or indirectly, affected the EU’s internal market. Gradually, but surely, Switzerland
was being perceived as a master in cherry picking as far as its relations with the EU was
concerned.
This explains why the Council of the EU, started to emphasise already from 2010
onwards that “the current system of bilateral agreements with Switzerland had become”, I
quote, “unwieldy to manage” and that it “clearly had reached its limits”. Consequently, it
was not at all astonishing that the EU had requested Switzerland to start negotiations for
the conclusion of an overarching institutional agreement. But, while Switzerland was a cool
lover of this type of negotiation, it was nevertheless impossible to avoid these bilateral
negotiations and in 2014 they were formally opened. In the view of the EU the objectives
of such an agreement were clear: a) to protect the homogeneity of the internal market; b)
to increase and ensure legal certainty for authorities, citizens and economic operators.
19

However, in reality, negotiations proved terribly difficult and it was only in November
2018, after more than 4 years of negotiation, that a draft for an Institutional Framework
Agreement (hereafter IFA) could be reached. The difficulties in the negotiations concerned
on the one hand the delimitation of the substantive scope of that agreement and on the
other hand the question what kind of institutional mechanisms had to be established to
reach the set objectives.
In my opinion – and I am well aware that not everybody agrees with that - the draft
agreement is a superb diplomatic masterpiece which achieves a delicate balance between
the various expectations at the negotiations table: to a large extent the EU obtains in its
relationship with Switzerland guarantees for greater legal certainty and homogeneity of the
internal market, while Switzerland, after all, manages to preserve substantially the sacred
principle of respect of sovereignty, although I must say that this last point is also not
necessarily shared by everybody in Switzerland. For example, the biggest political party
(Schweizerische Volkspartei/Union Démocratique du Centre) speaks of a surrender of
sovereignty by the Swiss negotiators.
Let me say a word about the substantive scope of the draft agreement: the IFA applies
only to the bilateral ‘market access’ agreements signed in 1999 between Switzerland and
the EU within the framework of the so-called Bilaterals I. This means that the Agreement, if
ratified, will apply to :
• the Agreement on the Free Movement of Persons (the most politically sensitive
bilateral agreement)
• the Agreement on Air Transport
• the Overland Transport Agreement
• the Agreement on Trade in Agricultural Products
• the Mutual Recognition of Standard.
Future ‘market access’ agreements, such as for example the electricity agreement
currently under negotiation, will also be covered by the envisaged Agreement. It should
however be noted that the already mentioned very important trade agreement of 1972 is
for the moment not included in the list of agreements covered by the Agreement but the
two parties have issued a Joint Declaration of Intent expressing their willingness to enter
into negotiations to bring the 1972 Agreement up to date. In this respect it is important to
note that the scope of the 1972 FTA is also a serious bone of contention between the EU
and Switzerland. In particular, the EU believes that certain tax regimes applied by Swiss
cantons to companies established in Switzerland should be considered as “state aid” and
be in conflict with the 1972 Agreement. Be it as it may, the Joint Declaration is not
formulated in a legally binding manner and it must also be said that its formulation is not
always crystal clear. The Declaration does not exclude the application of the IFA to a
future modernised FTA, incorporating the ‘market access’ dimension (based on
harmonisation with EU law). As the current 1972 FTA lacks a dispute settlement
mechanism, the dispute settlement procedure of the Institutional Agreement could be used
in the areas already covered by the FTA (e.g. State subsidies or economic safeguard
measures) when the IFA enters into force until the entry into force of an updated FTA
itself, provided however that both parties agree to this.
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Second, the IFA provides for specific institutional mechanisms regarding developments
in EU law, monitoring, legal interpretation and settlement of disputes. I will limit myself to a
brief comment on the last point, the dispute settlement mechanism Art. 10 and Protocol
3). Either party may refer a dispute to the joint committee concerned. If the joint committee
cannot find a solution within three months, either party may request that the dispute be
referred to an arbitration panel composed of arbitrators. If resolving the dispute requires
clarification of a question concerning the interpretation or application of EU law, the
arbitration panel refers the matter to the Court of Justice of the EU. («Lorsque le différend
soulève une question concernant l’interprétation ou l’application d’une disposition visée
dans le deuxième paragraphe de l’article 4 du présent accord, et si son interprétation est
pertinente pour régler le différend et nécessaire pour lui permettre de statuer, le tribunal
arbitral saisit la Cour de justice de l'Union européenne»). The ruling of the Court is binding
for the arbitration panel, which then resolves the matter based on the Court’s
interpretation. The parties are bound by the arbitration panel's decision. If one of the
parties decides not to implement the decision, or if the other party considers that the
measures taken are not in conformity with the decision, the first party may take
proportionate compensatory measures. If the parties disagree about whether the
compensatory measures are proportionate, the party affected by the measures may also
request the arbitration panel to determine whether or not they are proportionate.
In the course of the negotiations, the EU had at several occasions made clear that no
new bilateral sectoral agreements with Switzerland would be concluded unless first an IFA
was accepted by Switzerland. In addition, and this was resented by the Swiss authorities
as vexatious and as blackmailing, the EU had also threatened not to extend the existing
stock market equivalence to Switzerland if no IFA was agreed.
After the conclusion of the negotiations on the draft IFA, the Swiss government
published on 7 December 2018 not only the text of the draft agreement but also initiated a
process of broad consultation with relevant stakeholders (political parties, economic
stakeholders etc) while informing those consulted that a suspension of the negotiation
process would have serious consequences for Switzerland.
The consultation process was a move which the EU considered as rather irritating; for
the EU the negotiations on the IFA had been concluded and the consulting operation was
perceived as a delaying tactic. This did nevertheless not prevent the Swiss government to
continue its consultations and on 7 June 2019, that is now just 4 weeks ago, the results of
the consultations were made public and highlighted in a letter to President Juncker. It
resulted from the consultation that three aspects of the IFA needed further clarification.
They concerned the application of Directive 2004/38 (the famous Citizens’ Rights
Directive), the protection of wages in relation to posted workers and the arrangements on
state aid. In his answer of 11 June 2019 President Juncker observed that these additional
requests for clarification, I quote, “ne sont pas sans créer, dans le contexte politique actuel
quelques difficultés à l’UE”. According to Juncker, the framework agreement, its annexes
and protocols were “un tout indissociable”. He admitted that certain clarifications could be
provided but he also emphasised that the text and spirit of the IFA could not be
renegotiated. Moreover, if clarifications, were needed, they were to be provided very
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quickly and President Juncker suggested even that they should take place before 18 June,
something which has not occurred.
The EU has, in a clear demonstration of dissatisfaction, not renewed the stock
exchange equivalence granted to Switzerland which means that from 1 July 2019 banks
and financial intermediaries based in the EU can no longer deal shares on the stock
exchanges directly in Switzerland. In response to the EU's move, Switzerland has banned
the trading of Swiss shares on EU markets. It is difficult to assess the real impact of this
very recent measure and countermeasure. Some analysts argue that this skirmish can be
largely ignored and some even argue that they have rather the effect of “l’arroseur arrosé”,
but others fear that it could be the beginning of more serious deterioration of the relations
between the EU and Switzerland. In other words, that we could be close to a serious, and
who knows “lasting”, crisis in EU-Switzerland relations. An additional aspect which is not
irrelevant in the debate is the fact that there are general elections in Switzerland on 20
October 2019 and consequently, in the short term, there is very little space for
manoeuvring. Moreover, a new initiative launched by the Swiss Popular Party under the
title “For a Moderate Immigration” aims to negotiate with the EU the end of the application
of the 1999 Agreement on free movement of persons and if these negotiations prove to be
not successful to unilaterally denounce the 1999 Agreement. I draw your attention to the
fact that the Agreement on free movement of persons is part of the Bilaterals I package for
which the guillotine clause would be applicable. Finally, it should also be mentioned that
EU-Switzerland relations cannot be totally disconnected from the Brexit which could be a
reality on 31 October this year, but, don’t be afraid, I am not going to open this chapter
now at the end of our meeting. Fortunately, holidays are nearby, and who knows, this may
perhaps provide a positive and constructive atmosphere to find solutions to some of the
challenges just mentioned. It is not the first time that EU-Switzerland relations are in deep
trouble. So far, in the end, the Parties have always been wise enough to find pragmatic
solutions. We can only hope that this will now again be the case.
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The EU trade policy
between bilateralism and multilateralism
Stephanie Leupold
European Commission

The EU is in prime position when it comes to global trade. The openness of EU trade
regime has placed the Union as the biggest player on the global trading scene and as a
highly attractive region with which to do business. Trade remains a priority on the political
agenda as stressed by President Juncker in his 2018 State of the Union address.
Against this background, the EU trade agenda has intensified by also taking account of
the intense public debate on trade and investment policy and all the inputs received in the
light of the protection of the EU society’s values and interests as a whole. The Union’s DG
Trade will also ensure that trade and sustainable development is covered in multilateral
work in key international bodies and fora, notably in the WTO (Committee on Trade and
Environment, Committee on Trade and Development…), but also in the UN, OECD, the
World Bank, the G20, UNCTAD and ILO. Some crucial points deserve to be particularly
stressed mainly in the light of the recent ECJ’s case-law.
Following Opinion 2/15, the Commission started a reflection process with Member
States on the future architecture of trade and investment agreements with third countries,
including on the need to negotiate and propose for signature and conclusion of two
separate agreements. Taking account of this process, the Commission engaged with
Singapore and Vietnam to update the negotiated agreements reflecting this new approach.
Furthermore, new agreements have been put in the agenda of bilateral talks with strategic
third countries (Australia, Chile, Indonesia, New Zealand and Tunisia) and revived
negotiations with the South American trading bloc, i.e. Mercosur. Alongside the bilateral
approach, the Union is also engaged in fostering and strengthening the multilateral trading
system that now is facing a number of challenges with regard to its legitimacy and its
effective functioning. In particular, as well-known, the WTO Appellate Body is suffering
from a serious crisis. The EU has addressed a number of proposals on the WTO reform
for resolving these problems that have been also discussed on occasion, inter alia, of the
EU-Canada summits.
The inclusion of the chapters concerning Trade and Sustainable Development (TSD)
within the exclusive competence of the EU when has represented the occasion for
improving and focusing on labour and environmental standards. The Commission has thus
step up actions for effective implementation and enforcement of the TSD chapters in EU
FTAs. Specific attention is paid in relation to compliance with TSD commitments and to the
preparation of implementation of TSD chapters of upcoming and new FTAs such as those
with Japan, Vietnam and Singapore. In this regard, the Commission is constantly in
contact with the ILO that is appreciating the efforts made in order to promote enhanced
standards. Currently, it is of utmost importance to follow the developments concerning the
dispute with South Korea towards whom the Commission has launched consultations
under the TSD chapter of the bilateral agreement for the first time.
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As a consequence of Opinion 1/17 concerning the compatibility between the system for
dispute settlement in investment issues set in CETA and EU law, the Union is now in the
position to go ahead not only with CETA and bilateral investment agreements but also with
the proposal of a Multilateral Investment Court (MIC). Constructive exploratory discussions
with third countries, particularly in UNCITRAL, started to take place in 2018 and
negotiations have been launched at the beginning of 2019. Thus, also in this case,
bilateralism and multilateralism go hand in hand by improving both the bilateral investment
arrangements within FTAs and the multilateral approach to international dispute settlement
in the field of investment.
In the EU’s immediate neighborhood, negotiations are expected to resume their normal
pace with Tunisia for a Deep and Comprehensive FTA (DCFTA). Morocco, however, has
suspended negotiations for a DCFTA pending the outcome of in-depth studies and
domestic consultations, and has further limited contacts with the EU following the
European Court of Justice ruling on the affiliation of Western Sahara. Negotiations to
address the question of goods originating in Western Sahara will continue with a view to
resume talks for a free trade deal. We will also work with other partners in the Southern
Mediterranean region to build on the existing network of FTAs.
The double approach of the Union to promote bilateralism and multilateralism is evident
with regard to the relationship with China. Both sides agreed that they have broad
common interests in deepening mutual beneficial and win-win practical cooperation. At the
same time, it is necessary to have common ground on upholding multilateralism and an
open world economy as well as opposing protectionism and unilateralism, and have
common goals in improving global governance and maintaining world peace and stability.
Against this background, DG Trade also continues to implement the EU strategy on China
adopted in June 2016 by focusing on China’s agenda for economic reforms; Chinese
investments in the EU (including in infrastructure), and the investment negotiations; market
access; and intellectual property rights. The implementation of the EU Connectivity
Strategy entails forging synergies between China’s Belt and Road Initiative and the EU’s
initiatives related to Europe-Asia connectivity. Important consensus has also been reached
on government procurement, the zoning principle of bilateral trade in agri-food products,
cooperation in climate change and clean energy, implementation of the Paris Agreement,
among others. The Commission is indeed paying particular attention to trade and climate
by, inter alia, continuing to engage in the debate at the international and bilateral level,
developing implementation actions where pertinent in EU FTAs. The main idea is to push
other partners to reach some standards of protection and to promote solid and valuable
strategies for responding to climate change.

LAwTTIP Working papers 2019/7

25

Jean Monnet Network LAwTTIP
Based on a consortium among the International Research Centre on European Law
of the University of Bologna, the Centre of European Law of the King’s College
London and the Institut de l’Ouest Droit et Europe of the University of Rennes 1,
the Jean Monnet Network LAwTTIP – Legal Ambiguities withstanding TTIP intends
to promote a large-scale legal reflection of both the existing EU Free Trade Agreements
of new generation and the ongoing negotiations on the Transatlantic Trade and
Investment Partnership (TTIP).
http://www.lawttip.eu
info@lawttip.eu
https://twitter.com/JMN_LAwTTIP

LAwTTIP Working Papers Series
http://www.lawttip.eu/lawttip-working-papers/

