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The LAwTTIP Executive Summary series is intended to:
• take stock of the most relevant legal issues emerging from the
negotiations and implementation of the EU trade agreements of
new generation;
• illustrate the results of the LAwTTIP activities among EU and
national decision-makers and stakeholders, thus ensuring the
expected social impact of the research activities.
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LAwTTIP Network Scientific Results
The LAwTTIP Network was established in order to propose a global reflection
on the new models of free trade agreements – the so-called New Generation
Free Trade Agreements’ (NGFTAs) – and on the main legal issues arising out
from their negotiation, conclusion and implementation. Being essential both in
relation to internal and external dynamics, the analysis was developed within
thematic clusters coordinated by each unit addressing the main legal aspects
in the light of the expertise of their respective members. CIRDE-UNIBO focused
on a systematic assessment of the interaction of the FTAs model with the
constitutional foundations of the EU external dimensions; IODE-Rennes 1 was
devoted to analyse the institutional profiles and impact of the FTAs of new
generation and CEL-KCL the sectoral dimension of the FTAs of new
generation.
The research activities consisted of roundtables, joint conferences, lectures,
seminars and workshops which included the participation of leading scholars
with strong expertise on the LAwTTIP Network topics. Albeit the autonomous
character of each cluster, the activities undertaken were carried out in a
parallel and complementary basis in order to ensure a global and coherent
reflection on the issues at stake.

The positive results of this comprehensive approach were presented on
occasion of the LAwTTIP Final Expert meeting held in Brussels on 8 July
2019. It represented the culminating event gathering together key staff
members of the LAwTTIP Network, European and national civil servants
belonging to the main institutions involved in the NGFTAs negotiations and
implementation and stakeholders from business organisations and NGOs. It
offered a unique opportunity to summarise the main practical contributions of
the Network and to identify future challenges for NGFTAs implementation.
Among the speakers of the High-level Roundtable, the LAwTTIP Network had
the pleasure to have Colin Brown (Deputy Head of the Dispute Settlement and
Legal Aspects of Trade Policy Unit, Directorate-General for Trade, European
Commission), Stephanie Leupold (Head of the Trade Strategy Unit, DirectorateGeneral for Trade, European Commission), Sir Francis Jacobs (King’s College
London) and Prof. Marc Maresceau (University of Ghent).
The present paper intends to resume the main findings of the three partners
during the period of life of the LAwTTIP Network by following their research
lines.

UNIBO Major Scientific Results

T

he International Research
Centre on European Law
(CIRDE) of the University of
Bologna carried out the first cluster
devoted
to
a
systematic
assessment of the interaction of
the
FTAs
model
with
the
constitutional foundations of the
EU external dimensions. This
assessment enlightened the possible clashes among the FTAs of new
generation and EU values and fundamental rights, and explored the legal status
of the agreement into the EU legal order.
EU fundamental rights and values in trade cooperation
The first research line mainly focused on the legal interactions between the
7

main FTAs and the EU fundamental freedoms and fundamental rights as
expression of the EU constitutional identity. The potential antinomies
between this kind of agreements and certain fundamental rights protected by
the EU were presented during the multiple activities organized by CIRDE,
starting from the LAwTTIP Summer School in 2017 and the II LAwTTIP Joint
Conference on 2018.
With reference to the issue of fundamental rights, it should be noted that their
directly link with free trade is not very often viewed and some points of
reflection have been raised. For instance, one of the interesting aspects related
to the case law of the ECJ on the relationships between the internal market and
fundamental rights is that the Court has not recognised normative preference to
the latter over the internal market. So, what is suggested is that fundamental
rights within the EU have to be understood not as something that equals
national constitutional values but as something that is fitted in the framework of
the internal market which is treated as having a fundamental structure itself.
This evaluation on the interplay between internal market and fundamental rights
is also apparent in the Brexit process where the European Commission insists
a lot on the special status to be given to the free movement and to the limited
scope of its exemptions with regard to the access to internal market.
Notwithstanding fundamental rights are not the final purpose of the FTAs
concluded by the EU, the latter is promoting the idea that free trade and
fundamental rights should be closely interconnected. The way the EU affirms
and applies the values embodied in the Lisbon Treaty reflects the kind of actor
the EU intends to be and the modalities it carries out business in practice. In
terms of values, it is obvious that at the basis of the EU construction, as well as
of the EU as global actor, there are those essential values enshrined in Article 2
TEU that are human dignity, freedom, equality, democracy, rule of law and
respect of human rights. Furthermore, these values, as constitutional elements
of the EU, also structure the external dimension of the EU and within specific
sectors of intervention. Talking about values means to note the contradictions
emerging from their applications. Therefore, can we say that the EU action is
led by specific values? Yes, we can, but it is highly differentiated not only in
relation to the distinction between the rhetoric and what really happens, but also
between external and internal dimension. It is thus not easy to map a coherent
framework on the application of the EU values to international trade.
The constitutional dimension of the EU external action in the field of trade: the
principle of autonomy and the role of EU Trade agreements into the EU legal

order
The autonomy of EU law, a concept which is more and more recurring in ECJ’s
case law on the EU external action and particrlary in trade domain, has not only
an internal component (i.e. autonomy vis-à-vis the domestic legal systems of
the Member States) but also an external component (i.e. autonomy vis-à-vis
international law). In particular, it has been found that the full implications of an
autonomous Community are more fleshed out today to the point that it is now
possible, and helpful, to distinguish three kinds of autonomy that are normative,
institutional and jurisdictional that, however, shade into each other. Against this
background, the Achmea case mirrors a number of points strictly linked to the
notion of autonomy. First, it shows that the autonomy of EU law is engaged in
situations where a dispute resolution mechanism might apply or interpret EU
law; however, the reasoning of the Court applies to intra-EU BITs but does not
extend to extra-EU BITs as demonstrated by Opinion 1/17. Secondly, it
provides for a different interpretation of the institutional autonomy of EU law in
comparison to the Eco Swiss case. Autonomy can be squared with two private
parties agreeing to submit to a commercial arbitration, where that arbitration
can subsequently be reviewed by the national courts as part of the jurisdictional
system of the EU. But the same cannot be said of an arbitration procedure,
created between two Member States, who are in relationship of mutual trust
and confidence, whose function is to remove disputes from the ordinary
jurisdictional channels of EU law. That flies in the face of Member States bound
by common values and whose jurisdictional systems insist on mutual trust and
confidence. Hence, that balance of responsibilities that inheres in the EU
system is upset by intra-EU BITs whose arbitration procedures supplant
disputes otherwise brought before the judiciaries of the Member States of the
EU.

IODE Major Scientific Results

T

he Institut de l'Ouest: Droit et
Europe (IODE) of the University
of Rennes 1 coordinated the
second cluster, devoted to the
institutional profiles and impact of the
FTAs of new generation. Here the
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respective roles of both the EU institutions and the Member States were
assessed, in light of the division of competences determined by the Lisbon
Treaty and related practice. Also, the cluster considered the possible
consequences of the FTAs of new generation on the bilateral contractual
relations the Union and their Member States entered into with third countries in
the same fields.
The new generation of EU FTAs: external and internal challenges
The multiple activities organised by IODE were first of all devoted to analyse
the structure and content of the new generation of FTAs according to an overall
reading of the Treaties and the ECJ case law. The new legal framework for the
EU’s external relations, as inaugurated with the Lisbon revision and further
developed by the case law of the ECJ, reveals the necessity that trade
agreements are consistent with the aims of the EU’s external action as defined
in Article 21 TEU. In particular, it is essential that the Union takes into account
sustainable development (e.g. environment and social protection) and political
cooperation objectives. Secondly, the EU trade policy must be read in
conjunction with other EU policies (such as the EU Neighbourhood policy) that
inform the EU as global actor.
With regard to the institutional dimension, the issue of competences has
become more significant to clarify the scope of the right of Member States to
ratify an agreement alongside the EU. In this respect, Opinion 2/15, regarding
EU-Singapore FTA is of great importance. It answers many questions regarding
the nature of the EU’s competence and the mixity of the agreement. But, at the
same time, the Opinion contains a number of issues which could potentially
affect the conclusion of future free trade agreements (FTAs). First of all, in
some crucial passages the Court proposed an evolutionary interpretation of the
common commercial policy. The concept of ‘on an equal footing basis’
represents the crucial, modern idea which lies behind some passages of the
Opinion, confirming that trade is no longer just about regulating customs and
liberalization. Later judgments have also made a wide interpretation of traderelated aspects of intellectual property. The most controversial issues in the
Opinion are found in the Court’s comments about portfolio investments and
investor-State dispute settlement (ISDS). As of now, the future perspectives on
this point are not clear, and one should expect some challenges in shaping
FTAs post-Opinion 2/15. Major problems may arise in those areas which
require approval from Member States, even if later judgments have clarified that

lack of exclusive competence does not always mean that Member States have
to be parties alongside the Union. Moreover, recent developments in the case
law of EU courts in the area of international trade has been the last point of
analysis. Resorting to the very broad concept of ‘autonomy’ of its legal order,
the ECJ has seemingly put an end to the longstanding quarrel between the
European Commission and Member States on the compatibility of Bilateral
Investment Treaties and their and their dispute settlement mechanisms with EU
law. The Achmea ruling might affect also the thousands of BITs concluded by
the EU Member States with third countries before the Lisbon Treaty. In the light
of Achmea and following the declarations of 15 and 16 January 2019 on the
legal consequences of the ECJ’s position, on 24 October 2019 EU Member
States reached agreement on a plurilateral treaty for the termination of intra-EU
bilateral investment treaties (BITs). For its part, the Commission will intensify
discussions with Member States with the aim of better ensuring complete,
strong and effective protection of investments within the European Union. The
new generation FTAs must be negotiated and concluded in accordance with
Article 218 TFEU, which provides for the general procedure for the adoption of
EU international agreements. The Treaty of Lisbon, opened a next chapter in
the ongoing democratisation of the EU legislative processes and policy-making
practices. In the EU external relations powers of the European Parliament have
been significantly enhanced. The provisions on the common commercial policy
have established a new equilibrium in the trade-off between efficiency and
democratic scrutiny. Article 218 innovatively grants a power of approval to the
European Parliament. At the same time, although Article 207 TFEU empowers
the European Parliament to participate in the decision-making in the common
commercial policy, it does not expressly assign it any responsibilities.
Paradoxically, the unprecedented democraticity of the FTA adoption process
has never been more controversial. Finally, the EU will have to face a number
of future challenges for negotiating and concluding NGFTAs, including those
deriving from the Brexit process.
The role of citizens in shaping the rules of international trade
The research conducted by IODE also explored the challenges deriving from
the unexpected involvement of non-institutional entities, such as citizens,
in the EU external economic relations. A prerequisite for achieving major
involvement of citizens in the decision-making process is relying on
transparency. The constitutional foundations of transparency are found in the
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EU treaties which emphasizes this concept, although not explicitly mentioned in
Article 2 TEU that lists the values underpinning the EU. The principle at stake is
first of all expressed in Article 11 TEU, which imposes to the EU institutions –
inter alia – to maintain an open, transparent and regular dialogue with citizens
and representative associations and to give them the opportunity to make
known and publicly exchange their views in all areas of Union action.
Furthermore, in the third paragraph it is recognised an explicit duty on the
European Commission to carry out broad consultations with parties concerned
thereby making clear the practical side of transparency. Finally, Article 15
TFEU, with its strong commitment to openness and access to documents for
promoting good governance and ensuring a better participation of civil society,
that reinforces what outlined in Article 11 TEU. Combining the idea of getting
the public informed, engaged and consulted and that to give open access to the
EU documents supports transparency as prominent legal tool in the EU legal
order. Beyond transparency which should facilitate its exercise, and beyond
some references to possible public consultations, participatory democracy is
mainly addressed through the involvement of civil society in the implementation
of FTAs. Hence, transparency represents a key component and prerequisite to
enhance the democratic legitimacy of the European Union before its citizens as
decision making power. On the one side, individuals should be put in the
position to be informed of current affairs. On the other side, there should be
able to influence and scrutinise the decision-making process of the EU
institutions. In this way, the multilevel approach that characterises the EU may
find a clear application. However, the features of this dialogue are not obvious,
mainly for two reasons. First, the involvement of civil society can vary from one
agreement to another. For instance, civil society is addressed a dozen times in
CETA compared with only once in the EU-Singapore FTA. Second, the
involvement of civil society can take various forms, which can create some
confusion. Finally, EU FTAs themselves create a discrepancy between a weak
involvement of the European Parliament and a significant involvement of civil
society organisations: they clearly favour participatory democracy over
representative democracy.

KCL Major Scientific Results

T

he Centre of European Law of
King’s
College
London
focused on the third cluster
dealing with the sectoral dimension
of the FTAs of new generation.
Particular attention was paid in this
respect to the major legal issues
emerging from the actual talks, starting
from the issue related to the
justiciability of the FTAs either inside or outside the EU legal order and, mainly,
to dispute settlement. Moreover, KCL conducted its research by taking into
account the more recent developments concerning Brexit. It is indeed
undisputed that it will have important implications in the field of EU international
trade and investment.
The EU as global actor vis-à-vis international investment challenges
The main strand of KCL research focused on ADR mechanisms provided by the
new generation of FTAs. International dispute settlement mechanisms in
international economic law are at a crossroad: the plurilateral liberal model that
gave rise to the WTO’s Dispute Settlement Understanding and to the
widespread use of arbitration as a tool to solve investor-State disputes is under
attack on several levels. Thus the feasibility of an arbitration model and its
compatibility with the notion of autonomy of EU law were two of the most
analyzed topics especially in the light of the Achmea and the Opinion 1/17. The
latter, in particular, includes an unprecedented warning to the CETA tribunals to
refrain from interfering with the EU’s internal decision-making on matters in the
public interest. Secondly, Opinion 1/17 contains a subtle and almost hidden
reminder of one of the noteworthy points that the Court made earlier in Opinion
2/15: as far as the EU side is concerned, ultimately, the decision as to whether
to bring the ISDS/ICS part of the CETA to life rests, not with the Commission,
nor with the Council or the European Parliament, but with the EU’s Member
States, whose unanimous consent is needed for this purpose. Thirdly, there is
the question of what lessons can be drawn from Opinion 1/17 for other EU
agreements where the legality of existing, agreed or proposed external dispute
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settlement remains a live subject. Opinion 1/17 marks yet another important
milestone in the evolving jurisprudence of the Luxemburg-based Court
regarding the protection of the autonomy of the EU legal system. The answers
given by the CJEU in Opinion 1/17 to the doubts expressed civil society should,
consequently and logically, also serve as guidance for all other agreements and
dossiers where such questions arise. This notwithstanding, Opinion 1/17 leaves
open the question of whether this apparent change of heart of the Court in
relation to real or perceived threats to the autonomy of the EU legal order in the
external sphere will be durable or whether it will remain one-off special case,
where the Court was persuaded that the safeguards set out in the CETA texts.
The research conducted at the CEL of King’s College London further explored
the above topics by including an analysis of the current investment regime and
recent case law involving state-owned enterprises (SOEs) and sovereign funds
(SWFs) in front of ICSID and other arbitral tribunals. The analysis also
considered the procedural conundrum of state-controlled entities (SCEs)
accessing the investor-state dispute settlement mechanism. The conducted
research proved that the vector of foreign direct investment (FDI) flows has
faced a dramatic change since the beginning of the century. Emerging
economies from Asia, the Middle East, and Africa are not anymore only
recipients of FDI flows, but also sources of significant amounts of outbound
FDI. Due to the different economic models of emerging countries, the change of
direction of FDI flows has occurred through the participation of SCEs, including
SOEs and SWFs, as a new class of economic actors. The activism of SCEs in
FDI flows challenges the main idea of liberal capitalism and reflects the
advancement of state capitalism, as a new economic model triggering a host of
regulatory complexities. SCEs, in the absence of a specific regulation that
covers their investments, are relying on the current investment regime and
Investor-State Arbitration (ISA) to protect their investments.
Also in the KCL’s cluster, particular attention was paid to the issue of
transparency in international trade and investment law. It should be noted that
the value of transparency in investment law has been recalled by the United
Nations Commission on International Trade Law (UNCITRAL) during
negotiations for the Rules on Transparency in Treaty-based Investor-State
Arbitration. Transparency is considered as an important step to face the
challenges regarding the legitimacy of international investment law and
arbitration. Hence, transparency is a crucial principle for effective governance
and its nuances have a significant impact in both the EU and the international
arena. Transparency may refer to either regulatory transparency, or

transparency in investor-state dispute settlement (ISDS). With reference to
regulatory transparency, all pieces of legislation, administrative regulations and
orders pertaining to investment must be disclosed by States. Unsurprisingly
then, access to meaningful information is viewed as a powerful incentive to
invest. Conversely, transparency in ISDS regulates public access to arbitral
proceedings. The EU emphasized the importance of transparency also in its
internal procedures. Instruments such as public consultations, the transparency
register, the register of funding recipients, advanced rules for access to
documents, and agendas, calendar, minutes and voting results of Council
meetings, prove that transparency is a priority for EU institutions. Additionally,
the same policy applies in external relations, the EU made procedural
transparency omnipresent in its negotiations.
The EU as global actor vis-à-vis Brexit
The decision of the UK to leave the EU raises a number of complex legal
questions that fall under a number of categories, including the legal obligations
arising from Article 50 TEU concerning the withdrawal of the Member State
from the EU; the possible legal nature and scope of the UK’s future legal and
political relationship with the EU; and the implications of this future relationship
for the internal market. However, it is worth noting that the future relationship
between the UK and the EU may take different shapes depending on the policy
choices of the EU and the UK in relation to, for example, trade cooperation, the
legal means of this trade cooperation and compliance mechanisms. Overall, it
appears that the EU’s interest can be described as perpetuating the free
movement of goods, services, capital and persons without excessive barriers
and ensuring the level of protection defined by EU secondary law.
The primary objective of the European Union is to establish a functioning
common market, a process which involves the reduction or removal of national
rules which impede this objective. While most EU legislation is economic in
nature, it is essentially technical, prescriptive and precise. In this regard, the
analysis focused on the future UK’s approach to EU regulation and standards. It
was noted that that a first option would be to incorporate and follow the EU
regulations and standards; alternatively, law makers could seek to pursue “rival
standards” or separate but equal ones established by UK experts after
domestic consultation. Finally, a third option would be not to regulated a field at
all. Moreover, some key features of free movement rights as well as the role of
the Court of Justice in the protection of these rights must be considered. In this
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sense, policy makers should consider the impact of leaving the European Union
on the rights of individuals. Furthermore, it should be noted that during the
possible transitional phase between the agreement to leave and the settling of
the new regime, there will be need for the resolution of disputes before UK
courts. Alternatively, appeals against EU actions to the General Court of the EU
could also arise. Thus, it was noted that vis-à-vis Brexit a number of questions
still remain unanswered such as, for example, the existence of parallel systems
of legal review during the transitional implementation phase.
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Jean Monnet Network LAwTTIP
Based on a consortium among the International Research Centre on European Law of
the University of Bologna, the Centre of European Law of King’s College London and
the Institut de l’Ouest Droit et Europe of the University of Rennes 1, the Jean Monnet
Network LAwTTIP – Legal Ambiguities withstanding TTIP intends to promote a largescale legal reflection of both the existing EU Free Trade Agreements of new generation and
the ongoing negotiations on the Transatlantic Trade and Investment Partnership (TTIP).
http://www.lawttip.eu info@lawttip.eu https://twitter.com/JMN_LAwTTIP
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