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The LAwTTIP Executive Summary series is intended to:
• take stock of the most relevant legal issues emerging from
the negotiations and implementation of the EU trade
agreements of new generation;
• illustrate the results of the LAwTTIP activities among EU
and national decision-makers and stakeholders, thus
ensuring the expected social impact of the research
activities.
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LAwTTIP Network Scientific Results

D

uring the year 2018, the project gained momentum and the research
activities consisting of lectures and seminars given by leading scholars
with strong expertise on the LAwTTIP Network topics intensified. In
order to provide for a comprehensive and systematic analysis of the impact of
current negotiations on the EU legal order, the EU integration process and
constitutional identity, each partner focused on specific issues and topics.

IODE Major Scientific Results

T

he activities performed by the
Institut de l’Ouest: Droit et
Europe (IODE) of the
University of Rennes 1 tackled the
institutional
and
procedural
aspects concerning the FTAs with
a particular attention to the
comparative law aspects of CETA;
to the role citizens may play in
shaping the rules of international
trade by addressing issues of
transparency and democracy and to the more recent development in the
caselaw of the CJEU.

1. Mixed agreements and national constitutional courts

F

rench Constitutional Council as well as other national Constitutional
Courts are currently monitoring mixed agreements. There have already
been two preliminary rulings promoted by the Bundesverfassungsgericht
(the German Federal Constitutional Tribunal) that set the necessary preconditions for the signature of the CETA Agreement by the German
government and by the Federal Court of Canada, the latter still pending since
October 2016. The French Constitutional Council – that is the national court
entitled to evaluate the conformity of the laws and the international agreements
with the French Constitution – has been the first ever court ruling a final
decision on the substantial content of the CETA agreement and its compatibility
with the French Constitution. The case n° 2017-749 on which the French
Constitutional Court ruled on 31 July 2017 is interesting both from a
constitutional and an EU law perspective because it raises the question of the
tasks of the constitutional judges and the EU judges when confronting with
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mixed agreements. From this judgement it is possible to learn two different
lessons on the procedure of monitoring of mixed agreements by national
constitutional courts.
First of all, the specific nature of mixed agreements impacts on the monitoring
method. At least from a national point of view, mixed agreements are hybrid
source of law because they respond both to the principle of primacy of EU law
and to the constitutional framework. There is, indeed, an obligation on French
laws to respect EU law and on the French institutions to transpose EU
directives disregarding what constitutional provisions may be challenged as
long as rules and principles inherent to the constitutional identity of France are
safe. Such a perspective is true also for mixed agreements that, however, are
also international agreements from a constitutional point of view. This means
that they may also trigger the method used by the Constitutional Council when
monitoring national undertakings of the French Republic in the framework of
Article 54 of the Constitution and this method consists in verifying whether the
provisions contains clauses that are unconstitutional and against the French
principles and values. The Constitutional Council decided to combine both
these methods by referring to Opinion 2/15 of CJEU and thus taking into
account the division of competences between the EU and Member States. At
first glance, the room of manoeuvre of the Constitutional Council depends on
the nature of the competences, however the CETA case demonstrates that the
French constitutional judge is not in the position to do much more than stick to
the literal interpretation of EU mixed agreements.
The second lesson that may be derived from the case at stake is hence that
the Constitutional judges have a narrow margin of manoeuvre. On the one
hand, according to the preventing procedure envisaged in Article 54 of the
Constitution, the Constitutional Council cannot rely on the potential effects of
the agreements in evaluating the compatibility with the French Constitution; on
the other hand, its tasks cannot compete with the monopoly of the CJEU in
interpreting EU law. Therefore, the Constitutional Council cannot make more
than quoting the agreement and interpreting its own constitutional standards.
In conclusion, to monitor the provisions falling either within shared or exclusive
competences might not be so different in terms of effective margin of
manoeuvre granted to the Constitutional Council. Actually, such a conclusion
should not be so surprising because, when dealing with EU secondary law and
international agreements, the Constitutional Council faces the developments
of the EU integration process. Therefore, there should not be reason why it
should exercise a more intense control over mixed agreements than with other
kind of EU acts. The situation is different when the Constitutional Council deals
with the revision of EU treaties because for those France acts as a sovereign
State and not as a Member State.

2. The role of citizens in shaping the rules of international trade

A

prerequisite for achieving major involvement of citizens in the decisionmaking process is relying on transparency. The constitutional
foundations of transparency are found in the EU treaties which
emphasizes this concept, although not explicitly mentioned in Article 2 TEU
that lists the values underpinning the EU. The principle at stake is first of all
expressed in Article 11 TEU, which imposes to the EU institutions – inter alia –
to maintain an open, transparent and regular dialogue with citizens and
representative associations and to give them the opportunity to make known
and publicly exchange their views in all areas of Union action. Furthermore, in
the third paragraph it is recognised an explicit duty on the European
Commission to carry out broad consultations with parties concerned thereby
making clear the practical side of transparency. Finally, Article 15 of the TFEU,
with its strong commitment to openness and access to documents for
promoting good governance and ensuring a better participation of civil society,
that reinforces what outlined in Article 11 TEU. Combining the idea of getting
the public informed, engaged and consulted and that to give open access to
the EU documents supports transparency as prominent legal tool in the EU
legal order. Hence, transparency a key component and prerequisite to enhance
the democratic legitimacy of the European Union before its citizens as decisionmaking power. On the one side, individuals should be put in the position to be
informed of current affairs. On the other side, there should be able to influence
and scrutinise the decision-making process of the EU institutions. In this way,
the multilevel approach that characterises the EU may find a clear application.
4. Recent developments in the case law of the CJEU

R

ecent development in the case law of EU courts in the area of
international trade has been the last point of analysis. Resorting to the
very broad concept of ‘autonomy’ of its legal order, the CJEU has
seemingly put an end to the longstanding quarrel between the European
Commission and Member States on the compatibility of Bilateral Investment
Treaties and their and their dispute settlement mechanisms with EU law. As
matter of fact, it was noted that the decision of the CJEU in Achmea has
affected the arbitration community, with final awards being challenged before
national courts and private investors withdrawing from impending arbitral
proceedings. Moreover, the Achmea ruling sets the issue of the compatibility
of the Chapter on the establishment of the Investment Court System under
CETA with EU law. In particular, the arguments related to the exclusion of the
national judge that are at the heart of the Achmea ruling seems to be applicable
also to the CETA case. It is not excluded that, following the path in Achmea
and mainly the argument of autonomy of EU law, the CJEU finds the CETA
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system as incompatible with EU law. In order to avoid that, it would be more
appropriate whether it was envisaged the obligation to previously exhaust
internal remedies before bringing the case to a supranational investment
tribunal. The Achmea ruling might affect also the thousands of BITs concluded
by the EU Member States with third countries before the Lisbon Treaty.

UNIBO Major Scientific Results

T

he activities performed by
the International Centre
on
European
Law
(C.I.R.D.E.) of the University of
Bologna mainly focused on the
legal interactions between the
main FTAs and the EU
fundamental freedoms and
fundamental
rights
as
expression
of
the
EU
constitutional identity, by illustrating the potential antinomies between this
kind of agreements and certain fundamental rights protected by the EU.
Moreover, the legal consequences of the Trump’s choice to impose tariffs on
steel and aluminium imports were also stressed by introducing the concept of
“normative fault lines” that necessarily affect the protection of certain
fundamental freedoms and rights. Lastly, it was deeply analysed the meaning
of autonomy of EU law, with particular attention to its relevance in the Achmea
case.
1. EU fundamental rights and values in trade cooperation

W

ith reference to the issue of fundamental rights, it should be noted that
their directly link with free trade is not very often viewed and some
points of reflection have been raised. For instance, one of the
interesting aspects related to the case law of the CJEU on the relationships
between the internal market and fundamental rights is that the Court has not
recognised normative preference to the latter over the internal market. So, what
is suggested is that fundamental rights within the EU have to be understood
not as something that equals national constitutional values but as something
that is fitted in the framework of the internal market which is treated as having
a fundamental structure itself. This evaluation on the interplay between internal
market and fundamental rights is also apparent in the Brexit process where the
European Commission insists a lot on the special status to be given to the free
movement and to the limited scope of its exemptions with regard to the access

to internal market. Notwithstanding fundamental rights are not the final purpose
of the FTAs concluded by the EU, the latter is promoting the idea that free trade
and fundamental rights should be closely interconnected.
The way the EU affirms and applies the values embodied in the Lisbon Treaty
reflects the kind of actor the EU intends to be and the modalities it carries out
business in practice. In terms of values, it is obvious that at the basis of the EU
construction, as well as of the EU as global actor, there are those essential
values enshrined in Article 2 TEU that are human dignity, freedom, equality,
democracy, rule of law and respect of human rights. Furthermore, these values,
as constitutional elements of the EU, also structure the external dimension of
the EU and within specific sectors of intervention. Talking about values means
to note the contradictions emerging from their applications. Therefore, can we
say that the EU action is led by specific values? Yes, we can, but it is highly
differentiated not only in relation to the distinction between the rhetoric and
what really happens, but also between external and internal dimension. It is
thus not easy to map a coherent framework on the application of the EU values
to international trade.
2. The state of the art and the future of the EU-US trade relations

A

s for the latest developments in the EU-US relations, it is clear the
contrast between the most ambitious trade agenda ever in bilateral
pattern, started in 2013 with the Council directive and in 2014 with the
publication of the TTIP negotiating mandate, and the most offensive trade
move that the EU ever faced, five years later. In this regard, it has been noted
that currently there are no FTAs between the EU and US nor preferential trade
relations and therefore the EU-US trade relations are based on the WTO rules.
There are, however, several ongoing disputes further fuelled by the presidential
proclamations of March 2018 concerning the imposition of tariffs on the import
of steel and aluminium also from the EU, even though with a temporary
exemption. This situation well illustrates the tension between the need to
protect the interests and values of a society and the need to guarantee the
functioning of the free circulation of goods. Furthermore, behind President
Trump’s decision there is a second point which concerns the choice between
a system providing global economic advantages or a sector-based system that
may potentially be damaging to a relatively small part of the citizenry. Against
this background, the conclusion of international trade agreements is crucial not
just for economic reasons but also for geopolitical ones. This is why, even if
Trump’s policies are to some extent reasonable, they represent a serious threat
to international stability: they affect not only international trade relations but
also political and diplomatic ones.
Over the last few months a number of improvements and changes in EU trade
policy have been brought and therefore some questions are bound to rise also
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about the procedural steps for resuming the TTIP negotiation with the US. In
particular, Article 218 TFEU envisages the conclusion of an agreement and
does not mention the possibility to resume frozen negotiations: it is thus not
evident whether any formal step of the Council or the proposal from the
Commission is needed. Finally, another open question concerns the
negotiation directives: should they be reformulated and broadened? In this
respect, it seems that negotiations could continue with the same mandate
without any reformulation. Clearly, all these issues will depend on the political
choices made by the EU institutions.
3. The notion of autonomy of the EU Legal Order

T

he autonomy of EU law has not only an internal component (i.e.
autonomy vis-à-vis the domestic legal systems of the Member States)
but also an external component (i.e. autonomy vis-à-vis international
law). In particular, it has been found that while the full implications of an
autonomous Community may not have been appreciated in the days of Van
Gend, Costa and Internationale Handelsgesellschaft, they are more fleshed out
today to the point that it is now possible, and helpful, to distinguish three kinds
of autonomy that are normative, institutional and jurisdictional that, however,
shade into each other. Against this background, the Achmea case mirrors a
number of points strictly linked to the notion of autonomy. First, it shows that
the autonomy of EU law is engaged in situations where a dispute resolution
mechanism might apply or interpret EU law; however, the reasoning of the
Court applies to intra-EU BITs and not necessarily extend to extra-EU BITs. In
this regard, it is however necessary to wait for the conclusion of the CJEU in
Opinion 1/17 to be released in the next months. Secondly, it provides for a
different interpretation of the institutional autonomy of EU law in comparison to
the Eco Swiss case. Autonomy can be squared with two private parties
agreeing to submit to a commercial arbitration, where that arbitration can
subsequently be reviewed by the national courts as part of the jurisdictional
system of the EU. But the same cannot be said of an arbitration procedure,
created between two Member States, who are in relationship of mutual trust
and confidence, whose function is to remove disputes from the ordinary
jurisdictional channels of EU law. That flies in the face of Member States bound
by common values and whose jurisdictional systems insist on mutual trust and
confidence. Hence, that balance of responsibilities that inheres in the EU
system is upset by intra-EU BITs whose arbitration procedures supplant
disputes otherwise brought before the judiciaries of the Member States of the
EU.

KCL Major Scientific Results

T

he activities performed by the
Centre of European Law (CEL)
at King’s College London (KCL)
tackled the relationship and implications
of the FTAs on the EU principle of
effective judicial protection by mainly
focusing on the sensitive issue of
investment arbitration. In particular,
the lectures and seminars organised by
the Centre of European Law discussed,
inter alia, the future of the Custom
Union; transparency in investment arbitration; the negotiations of the EU-China
Comprehensive Agreement on Investment (CAI); the EU policy and law on free
trade including the system of control of subsidies; and recent developments in
the case law of the CJEU in the area of international trade.
1. Transparency in international trade and investment law

P

articular attention was paid to the issue of transparency in international
trade and investment law. It should be noted that the value of
transparency in investment law has been recalled by the United Nations
Commission on International Trade Law (UNCITRAL) during negotiations for
the Rules on Transparency in Treaty-based Investor-State Arbitration.
Transparency is considered as an important step to face the challenges
regarding the legitimacy of international investment law and arbitration. Hence,
transparency is a crucial principle for effective governance and its nuances
have a significant impact in both the EU and the international arena.
Transparency may refer to either regulatory transparency, or transparency in
investor-state dispute settlement (ISDS). With reference to regulatory
transparency, all pieces of legislation, administrative regulations and orders
pertaining to investment must be disclosed by States. Unsurprisingly then,
access to meaningful information is viewed as a powerful incentive to invest.
Conversely, transparency in ISDS regulates public access to arbitral
proceedings. The EU emphasized the importance of transparency also in its
internal procedures. Instruments such as public consultations, the
transparency register, the register of funding recipients, advanced rules for
access to documents, and agendas, calendar, minutes and voting results of
Council meetings, prove that transparency is a priority for EU institutions.
Additionally, the same policy applies in external relations, the EU made
procedural transparency omnipresent in its negotiations.
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2. System of control of subsidies in free trade

T

he research also focused on the system of subsidies control at
international level. This system can be divided in three different subsystems: the parallel aid systems, similar to the European one; the WTO
Agreement on Subsidies and Countervailing Measures (SCM Agreement) and,
finally, the new generation of EU trade agreements with Korea, Singapore and
Vietnam (and the CETA). On the one side of international trade regulation,
looking at the WTO model of subsidies control, besides a limited application,
there is no reference and no real solution to the idea of how to introduce certain
kind of externalities and public policies. However, looking at this new
generation of agreements, some interesting points emerge. First of all, all the
regulations of subsidies are included in the same chapters of competition, all
under the same umbrella. Secondly, the notion of subsidies is much wider,
including the unlimited State guarantees and rescue aid, which are defined per
se as unlawful subsidies, and it also extends to services, or rather, to some
very specific services. And finally, generally speaking, the notion of unlawful
subsidies applies when competition is affected by the measure. On the other
side of the scale, in all these agreements it is clearly stressed that subsidies
control will not hamper the ability of the contracting Parties to pursue public
policies and fulfil welfare related duties. Moreover, Article 107(2) and (3) TFEU
on compatibility of aid is repeated verbatim both in the Vietnam and Singapore
FTAs wherein it is also excluded any form of control on subsidies when granted
as compensation for conducting public service obligations (see, Article 12(7) of
the EU-Singapore Agreement) or when their effects on trade are limited. FTAs
control model is thus essentially based on economic efficiency and fair
competition, but it is interesting to note that in all these agreements it is adopted
the EU law terminology.
3. The negotiations of the EU-China Comprehensive Agreement on Investment
(CAI)

I

nteresting findings also concerned the process of negotiations of the EUChina Comprehensive Agreement on Investment (EU-China CAI). In its
Communication on the realisation of a Comprehensive European
International Investment Policy, the European Commission emphasised that
“investment presents itself as a new frontier for the common commercial
policy.” In this regard, under the Treaty of Lisbon, the EU is expected to
contribute to the progressive abolition of various forms of restrictions on foreign
direct investment and, for this purpose, Article 3(1) TFEU confers upon the EU
exclusive competence in the area of Common Commercial Policy (CCP).Thus,
the development of an international investment policy at supranational level is
viewed as crucial to enhance the EU’s competitiveness and to achieve the
objectives of smart, sustainable and inclusive growth as set out in the Europe

2020 Strategy. Within this context, the negotiations of the EU-China CAI
represent for the EU not only a new phase in the investment relations with
China, but also a crucial test for the supranational approach to the CCP as
designed by the Lisbon Treaty. In discussing the contentious issue of
investment arbitration within the framework of the EU-China CAI and its
implications with regards to the effective judicial protection of European
investors’ rights, the challenges have, at the same time, an intrinsic institutional
and constitutional nature. This is the result of the existing asymmetries between
the EU and China systems of governance and the different visions of European
and Chinese policymakers about the role and methods of investment policies
for the development of their economic models. At present, it remains to be seen
whether the EU existing policy and legislative instruments will be successful in
ensuring legitimacy, effectiveness, respect of the rule of law, and compliance
with fundamental rights. From this point of view, the EU-China CAI negotiation
process has the potential to lead to a fortified and more integrated European
Union or to exacerbate governance and co-ordination problems between the
EU institutions and the Member States.
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Jean Monnet Network LAwTTIP
Based on a consortium among the International Research Centre on European Law
of the University of Bologna, the Centre of European Law of King’s College London
and the Institut de l’Ouest Droit et Europe of the University of Rennes 1, the Jean
Monnet Network LAwTTIP – Legal Ambiguities withstanding TTIP intends to promote
a large-scale legal reflection of both the existing EU Free Trade Agreements of new
generation and the ongoing negotiations on the Transatlantic Trade and Investment
Partnership (TTIP).
http://www.lawttip.eu
info@lawttip.eu
https://twitter.com/JMN_LAwTTIP
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