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Introduction
Isabelle Bosse-Platière and Cécile Rapoport
Abstract by Isabelle Bosse-Platière and Cécile Rapoport

The introductory report explores the uncertainties behind the negotiations of the post-Lisbon
European Union’s (EU) Free Trade Agreements (FTAs).
Two main trends can be observed. These are developed and explained in the various
contributions below.
Firstly, the EU’s external action impact on the negotiation and the conclusion of the
new FTAs established a new legal framework, which produced several uncertainties and
ambiguities. This was the case of the TTIP with the USA, CETA with Canada, the EUSingapore Agreement, and those being negotiated with Asian Countries. The new
generation of FTAs has to take into account the new legal framework for the EU’s external
relations, as interpreted by the European Court of Justice (ECJ). Three aspects can be
highlighted regarding the new legal framework of external action and its impact on FTAs. To
begin with, these agreements have to be consistent with the aims of the EU’s external action
as defined in Article 21 TEU, especially sustainable development (eg environment and social
protection) and political cooperation objectives. Secondly, the question of competences is
crucial, since it determines the right of Member States to ratify the agreement alongside the
EU. In this respect, Opinion 2/15, regarding EU-Singapore FTA is of great importance. It
answers many questions regarding the nature of the EU’s competence and the mixity of the
agreement. Lastly, the new generation FTAs must be negotiated and concluded in
accordance with Article 218 TFEU, which provides for the general procedure for the adoption
of EU international agreements. Article 218 innovatively grants a power of approval to the
European Parliament. Paradoxically, the unprecedented democraticity of the FTA adoption
process has never been more controversial.
Secondly, at the same time, uncertainties arising from the EU’s FTAs themselves
impact their negotiation and implementation. The unprecedented broad content of such
agreements has drawn a great deal of attention. Specifically, the ‘WTO+ provisions’ and
Investor-State Dispute Settlement mechanisms, coupled with the increase in the number of
potential trade partners, and the economic and political weight thereof (USA, Canada, and
Southern-Asian Countries) has mobilized actors who have not traditionally participated in
trade policy. Additionally, broader agreements contain provisions such as deep regulatory
cooperation issues or investment issues that may directly impact citizens and local powers.
Consequently, local actors now demand to participate in the design of EU FTAs. These
novel participants have improved the negotiations’ transparency. Furthermore, empowered
citizens, national and regional parliaments request and obtain legal scrutiny on the new
agreements, both by exercising pressure on their Governments (Wallon Parliament with
regards to CETA), and by bringing contested provisions of the EU FTAs before national
Constitutional Courts (as in Germany and in France).
This unexpected involvement of non-institutional entities in the EU external economic
relations raises uncertainties regarding the success of the negotiation processes. This
creates the risk of crippling, at least in the short term, the EU’s credibility in the field of
international trade negotiations.
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Part 1
The Uncertain Negotiating
and Concluding Process
of TTIP and Other FTAs
Exclusive, Shared or Mixed Competences

The Competence of the EU
to Conclude Commercial Agreements Following Opinion 2/15
Christine Kaddous
Abstract by Florence Nivelle

In its landmark Opinion 2/15 regarding the EU-Singapore Free Trade Agreement (EUSFTA),
the European Court of Justice (ECJ) analysed the issue of competence to conclude the EU
FTAs. The Luxembourg Court found that, with the exception of non-direct foreign
investments and ISDS, such competence fell entirely within the remit of the EU.
Historically, the delimitation of the scope of the EU Common Commercial Policy was
approached very differently by the EU Institutions. The Commission defended an
‘instrumentalist approach’ whilst the Council of the European Union adopted a ‘purposive
approach’. In other words, whilst the Commission focused on trade agreements as an
instrument for regulating trade, the Council, understood them as an aim to promote and
influence trade.
As it had already done in 2013, the ECJ’s ruling in Opinion 2/15 adopted a middle
ground position when compared to that of the other two EU institutions.
In one paragraph, the Court considered a relatively restrictive approach—that an EU
act requires more than simply having trade implications with third party States to fall within
its competency—against a more inclusive doctrine—an EU act falls within EU competency
when it intends to promote, facilitate or govern trade with third parties—and concluded that
the EU act at stake must have ‘direct and immediate effects’ on trade. This raises the
question whether there is a more restrictive approach to the Common Commercial Policy by
the Court than before.
On the basis of such understanding, the Court examined the different chapters of the
FTA: market access, investment protection, intellectual property protection, competition and
sustainable development.
Three findings of the Court deserve special attention.
Firstly, the ECJ applied a fairly literal interpretation of Article 207 TFEU, providing
that only direct foreign investments fall therein; thus, expressly excluding portfolio
investments. The ECJ then held that sustainable development provisions of the EUSingapore FTA are part of Common Commercial Policy, in so far as this Agreement does
not set new labour and environmental standards, but only mandates the scope of each
contracting party’s international obligations. The Court supports its reasoning upon the
consideration of the EU’s role as a global actor and a promoter of sustainable development.
The ECJ also held that the inclusion of Investor State Dispute Settlement (ISDS) provisions
does not fall within the Common Commercial Policy and EU exclusive competence. The
main argument relied upon by the Court is that such mechanisms might circumvent national
Courts’ role.
Opinion 2/15 is bound to have great repercussions on the future of the Union’s
external relations for a number of reasons. Of particular importance is the future of
investment arbitration, which was found to fall under the mixed competences of the EU. As
an effect, three options seem available to the EU with regards to the future of its ISDS. First,
the Union could choose to conclude FTAs separately from investment agreements, in order
to disentangle the former (falling within the exclusive competence of the EU) from the latter
(of shared competence). The second option would be to only include provisions concerning
Foreign Direct Investments within FTAS, and excluding ISDS and portfolio investments. This
option would enlarge the scope of FTAs without triggering mixed competences. Thirdly, the
15
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Union could choose to conclude FTAs under the exclusive competence of the EU including
portfolio investments and ISDS in a ‘mixed’ protocol.
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The Negotiation of EU’s FTAs Following Opinion 2/15 of the CJEU
Fernando Castillo de la Torre
Abstract by Susanna Villani

While many of the ramifications of European Court of Justice’s (ECJ) Opinion 2/15 have yet
to be examined, the Opinion contains a number of issues which could potentially affect the
conclusion of future FTAs.
First of all, in some crucial passages the Court proposed an evolutionary interpretation
of the Common Commercial Policy (CCP). The Court stressed that the CCP cannot just
purely rely on trade, but must take into account other elements, such as social and
environmental regulations as well as protection standards. In paragraph 163 of the Opinion,
the Court stresses that conducting trade in accordance with the objectives of sustainable
development forms an integral part of EU policy. The same idea is present in the reference
to standards of protection of intellectual property rights. The concept of ‘on an equal footing
basis’ represents the crucial, modern idea which lies behind some passages of the Opinion,
confirming that trade is no longer just about regulating customs and liberalization. It is also
worth noting the Court’s practical and holistic approach in considering EU commitments
regarding FTAs demonstrates a failure to adopt a minimalistic and limited approach
The most controversial issues are found in the Court’s comments about portfolio
investments and the Investor-State Dispute Settlement (ISDS), and how these fall outside
the exclusive remit of the Union.
Regarding portfolio investments, the Court rejected the Commission’s position—that it
had exclusive competence to conclude an international agreement covering the protection
of non-direct foreign investments—on the grounds of the potential impact on, and alteration
of, primary law. Although the Court concluded that Article 3(2) TFEU does not apply, it did,
however, acknowledge that the European Union was to some extent competent to conclude
an international agreement relating to such investments. Hence, in the absence of a specific
provision dealing with portfolio investments, the Court followed the Advocate General’s
position and, for the first time, referred to Article 216 TFEU as legal basis. The ECJ held that
the competences conferred by Article 216 TFEU are not exclusive, but shared. Therefore,
the commitments enshrined in Section A of Chapter 9 concerning portfolio investments
cannot be unilaterally approved by the Union.
This conclusion raises questions concerning the implications of such a shared
competence and the potential implications for future FTAs. One could argue that ‘shared
equals mixed’, but it is not that simple. Even before the Lisbon Treaty, the Court had affirmed
in several cases that shared competence necessarily implies mixity. While in other cases, it
suggested that the Union had the opportunity to exercise non-exclusive competences alone.
Thus, in Opinion 2/15 it seems that the Court imported unclear pre-Lisbon era case law on
shared competences into the post-Lisbon era. Notwithstanding ongoing uncertainty, Opinion
2/15 provides a specific decision on a particular case, and consequently, should not
preclude the Union from unilaterally exercising a non-exclusive competence.
The Court’s adopted a consequential approach to determine that the competences with
respect to Alternative Dispute Settlement (ADS) are shared between the EU and Member
States. In paragraph 292 of Opinion 2/15 the Court stressed that the envisaged regime for
ADS, which removes disputes from the jurisdiction of the courts of the Member States,
cannot be of a purely ancillary nature, and cannot, therefore, be established without the
Member States’ consent.
17
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The Court’s position on these issues gives rise to a number of uncertainties regarding
their practical implications in future interpretative cases. In particular, it seems that the Court
has simply defined the nature of the competences without adding anything about the
circumstances in which the Union could unilaterally exercise a non-exclusive competence.
It would have been more desirable had the ECJ better defined ‘mixed competence’ and
clarified whether the Court’s decisions on portfolio investments and ADS were exceptional,
or if these points are relevant to determining the scope of competences in future cases.
As of now, the future perspectives on this point are not clear, and one should expect
some challenges in shaping FTAs post-Opinion 2/15. In particular, major problems may
arise in those areas which require approval from Member States. In these cases, one can
imagine a variety of options: the conclusion of separate agreements, the renegotiation of
the existing agreements, and the elaboration of agreements covering topics that fall within
the exclusive competences of the Union. The final decision will depend on the reaction of
the Council and on those of the political actors involved in the negotiations and conclusion
of such agreements.
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The Choice of Mixity: An Unrestricted Political Choice?
Merijn Chamon
Abstract by Christophe Tran

‘Mixity’ refers to agreements that can only be concluded with the assent from both the
European Union (EU) and Member States (MSs). Mixity is compulsory when the EU has no
competence to conclude an agreement on its own. Facultative mixity can also occur when
the EU shares competence with MSs, in which case there is a political choice between an
EU-only agreement and a mixed-agreement. In order to facilitate the conduct of EU
international relations, especially regarding Free Trade Agreements (FTAs), academics
have examined different possibilities of limiting recourse to mixity.
It has been suggested that compulsory mixity can be effected by a horizontal
application of the absorption doctrine. In this way, an ancillary provision (coming under
national competence) can be absorbed by the main legal basis in application of the centre
of gravity test, thus allowing an EU-only agreement. However, the qualification of a provision
as ancillary remains a key point that is still under discussion. For instance, provisions on
ISDS raised a contradictory discussion in Opinion 2/15 between Advocate General
Sharpston, who thinks it is ancillary, and the Court.
According to Advocate General Wahl in Opinion 3/15, limiting facultative mixity
requires the discretion of the legislature in choosing between an EU-only and a mixed
agreement to be restricted (para 119). Between the political (Dashwood 1997), practical
(Timmermans 2000) and legal (Eekhout 2011) routes suggested to limit recourse to
facultative mixity, the most interesting is the legal approach. Indeed, to the extent that mixity
is not a purely political choice, the legal route should be explored to limit this option. Linking
this question to the Court’s traditional jurisprudence on legislature discretion, namely if the
measure is manifestly inappropriate regarding the objective pursued, AG Wahl identified two
situations in which an EU-only agreement rather than a mixed agreement ought to be
concluded. First when there is a need to conclude an agreement quickly. Second, the breach
of the pacta sunt servanda principle could be another legal limit to facultative mixity.
However, since this principle only applies when a treaty has already entered into force, AG
Wahl’s reasoning actually relies on Article 18 of Vienna Convention on the Law of Treaties
rather than Article 26. Nevertheless, it would still be a legal limit flowing from international
law rather than from EU law itself.
Another prominent illustration of mixity is based on Advocate General Kokott’s opinion
on Vietnam’s accession to the WTO (case C-13/07, paras 66 ff.). Her first conclusion was
that the EU was not exclusively competent. But she went on to state that the effective
outward representation of the EU’s and MSs’ interests implies that MSs should not be
involved in the process. This raises the question of whether this is a practical argument
guided by effectiveness or whether it can be turned into a legal limit. Indeed, it could be tied
to the notion of the interests of the Union which functions as a bridge between primacy and
the duty of cooperation.
Recently, the Court’s position on mixity has changed as a result of a change in the
application of the ERTA doctrine. More to the point, the ECJ moved from a very typical
formula, which required deciding after ‘a comprehensive and detailed analysis the need to
look at the nature and content of the rules in question’ (Opinions 1/13 and 3/15, and case
C-66/13) and that was pursued by AG Sharpston in 2/15, to a much more straightforward
position in Opinion 2/15. The main point is whether there is a risk of affectation of common
rules or not, which is interpreted differently by the Court in 2/15 than in prior cases. For
19
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instance, we can have difficulty distinguishing the ‘open skies’ agreement where the Court
states there is no affectation, and the rules of rail transport FTA where the Court says there
is affectation. Does this mean that a more lenient, more flexible approach could lead to a
finding of exclusive competence? At the same time Opinion 2/15 seems to confirm the MSs'
point of view that if there is shared competence, then it must be a mixed agreement.
This points to the idea that mixity remains a political choice: the confirmation of political
practice equates non-exclusive EU competence with automatic mixity. MS in Council will
decide whether to conclude provisions with shared competence in a separate agreement.
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Part 1
The Uncertain Negotiating
and Concluding Process
of TTIP and Other FTAs
A Risk for EU Integrity?

Autonomy Claim and External Action Objectives
Eleftheria Neframi and Mauro Gatti
Abstract by Fleuriane Hutin-Deville

In the context of the new generation of Free Trade Agreements (FTAs), autonomy is coming
into question because of a necessary balancing act between the EU’s external ultimate
objective to be a global international actor and the preservation of the characteristics of the
EU legal order. The balance achieved by the European Court of Justice (ECJ) may be
examined through the delimitation of the external competences—also an element of the
autonomy claim—with regard to the Union’s objectives, and in the context of the normative
conflict between rules of FTAs pursuing external action objectives and the internal policy
objectives, which are part of the integrity of the EU legal order.
The Autonomy claim in the delimitation of the external competences
In Opinion 2/15 the Court had to deal with the question of competence with regard to an
agreement expressing a global approach. The Court had to reconcile the global approach,
which serves the ultimate objective, with the preservation of the integrity of the EU legal
order, namely the principle of conferral, and the relationship between competences and
objectives.
Autonomous delimitation of the scope of the Common Commercial Policy (CCP)
regarding sustainable development provisions in the Singapore agreement
The Court considered that sustainable development objectives are not autonomous, and,
cannot therefore give rise to a Member State or shared competence following the centre of
gravity criterion. Instead, they are absorbed by the trade objective of a new conception of
the CCP. This position reinforces the claim of autonomy with regard to international law, as
the pursuit of sustainable development objectives is covered by the trade policy objective
and is not imposed by the requirement to respect international law. Furthermore, this
position overcomes the fragmented approach of external competences. In this sense,
Member States are no longer actors in the international field. The Union’s termination of
Bilateral Investment Treaties concluded by Member States reinforces its autonomy in
respect to the Member States. However, such an approach does not affect the
implementation competence of the Member States, which leads to their competence to
conclude the Investor-State Dispute Settlement provisions.
Termination of Bilateral Investment Treaties of the member States
According to the Court, Bilateral Investment Treaties (BITs) entered into by member States
are terminated by the conclusion of the Singapore agreement by the Union, which replaces
the Member States.
The Investor-State Dispute Settlement provisions
In the field of investment protection, even that covered by exclusive EU competence, such
provisions may affect the jurisdiction of national courts, which comprises member States’
competence to implement EU law. Such a provision falls under member State competence.
Autonomy claim in the context of normative conflicts
To clarify the meaning of autonomy we may look not only at competences, but also at
23
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substantive law.
FTAs as a source of normative conflicts and a risk for the EU's autonomy
FTAs question the Union’s autonomy in substantive terms because they potentially restrain
the discretion of the EU and member States in the exercise of their legislative power. For
instance, arbitral tribunals routinely give a broad interpretation of fair and equitable trade
clauses (FET) to preserve the legitimate expectations of investors. Thus, FTAs may conflict
with any EU or member state legislation.
A solution of potential normative conflicts through the reinforcement of the EU’s
autonomy
The Commission introduced clauses that protect the parties’ right to regulate and other
innovative and detailed FET clauses that restrain the discretion of arbitral tribunals. There
is an analogy between the approach of the Commission and that of the Court since both
institutions seek to shield the EU from external influences, thereby protecting its autonomy.
The judicial and negotiating practices of European Union institutions clearly show a
strong concern for EU autonomy, particularly in regard to the preservation of the
characteristics of this composite legal order, in terms of the delimitation of competences and
the protection of policy space in the exercise of EU competences.
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The Loyalty Principle in the Conclusion, Interpretation and
Implementation of New Generation EUFTAs
Federico Casolari
Abstract by Federico Casolari

This contribution deals with the role loyalty may play with regard to the new generation of
EU FTAs.
The analysis focuses on the European Union’s (EU) Free Trade Agreements (FTAs)
which are concluded as mixed agreements (even though some remarks are also applicable
to EU-only agreements). Indeed, despite the approach taken by the European Commission,
an approach that clearly expressed a preference towards the conclusion of those
agreements as EU-only agreements, the political position assumed by the Council, together
with the latest jurisprudential developments (cf. Opinion 2/15 on the EU-Singapore FTA),
allow us to maintain that mixity might still constitute a preferential solution adopted in
concluding such treaties.
Even though the loyalty principle is today conceived as a multifaceted principle
governing both the relations between the EU institutions and Member States and those
between the different EU institutions, due to time constraints, this contribution considers only
the first category of loyalty duties. Thus it examines the interaction between the EU and
Member States.
First, this contribution reconstructs the general attitude showed by EU institutions—
and in particular by the European Court of Justice (ECJ)—towards loyalty in mixed
agreements, starting with the identification of its rationale. Then it will consider two specific
issues which are particularly apt in identifying the approaches expressed by relevant actors
vis-à-vis EU FTAs
It should be noted that the ECJ has given some practical guidelines for the
implementation (and the enforcement) of loyalty duties in the EU’s external relations. It is
evident that, inasmuch as the approach expressed by the Court stresses the loyalty duties
of the Member States to the Union, this may also contribute to strengthen the EU’s external
representation. This is particularly apparent from the fact that the notion of ‘loyalty’
elaborated in the recent Court’s rulings is essentially represented by negative obligations
imposed upon Member States, which prevent them from acting in ways that risk undermining
the capacity of the EU as an international actor. In this respect, the Court engenders the
idea that loyalty, in case of joint representation, may de facto correspond to the principle of
good faith in international law, whose concretization generally takes the form of abstention
obligations.
However, the approach expressed by the Court may also raise some problematic
issues. First, the extent of the co-operation duties elaborated by the Court seems to suggest
a ‘DNA mutation’ of the loyalty principle, insofar as it is essentially envisioned as a sort of
fidelity clause towards EU institutions binding Member States. As clearly emerging from the
new formulation of the loyalty clause enshrined in the Lisbon Treaty (see Article 4(3) TEU),
however, the concept of ‘loyalty’ set out in EU primary law implies, rather, a full mutual
respect between the Member States and the EU institutions. The reciprocal nature of loyalty
duties should also, therefore, be considered.
Second, the legal picture emerging from the case-law does not include the possible
interplay between the loyalty principle and other EU principles—namely the principle of
conferral and the principle of proportionality—which could lead to a more cautious
affirmation of ‘fidelity duties’ binding Member States. In considering the Court’s approach in
25
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MOX (case C-459/03), for instance, Cristophe Hillion has drawn attention to the emergence
of a new judicial maximalist conception of co-operation duties. According to Hillion, while in
the early conception ‘the idea is to merge all voices into one and thus to obliterate plurality
on the ground that it undermines the Community [EU]’s international posture, in the […new]
one, by contrast, plurality is acknowledged and addressed through constraining
coordination, to ensure that all voices speak the same language’ (Hillion, Mixity and
Coherence in EU External Relations: the Significance of the ‘Duty of Cooperation’, in Hillion
and Koutrakos (eds.) Mixed Agreements Revisited. The EU and its Member States in the
World, Oxford and Portland, Oregon, 2010, p. 87 ff., p. 92). Such an attitude, which is also
clearly illustrated in the PFOS case (case C-246/07), has recently been further confirmed
by Advocate General Szpunar in Germany v Council (case C-600/14) dealing with the
position to be adopted within the context of the Intergovernmental Organization for
International Carriage by Rail.
Against this general background, and in order to better assess the impact of loyalty on
EU FTAs, the subsequent analysis gave rise to a short overview of relevant indications
emerging from the recent opinion delivered by the ECJ in the case concerning the EUSingapore FTA. This case, which—as it has been demonstrated by previous contributions
to the Conference—is likely to assume a seminal role in the shaping of EU trade policy,
mainly concerns the allocation of competences among MSs and the Union and,
consequently, the exercise of these competences. It is therefore a key case to assess
whether or not the maximalist attitude towards loyalty so far depicted is also relevant as far
as EFTAs are concerned.
Two issues relating to identifying approaches expressed by relevant actors vis-à-vis
EUFTAs deserve to be mentioned.
The first issue deals with the distribution of competences in the investment domain and
focuses, more precisely, on the fate of Bilateral Investment Treaties (BITs) concluded by EU
MSs with Singapore before the negotiation and conclusion of the EU FTA.
According to Article 9.10.1 of Chapter Nine, Section A, of the EU-Singapore
Agreement, as a result of its entry into force, all BITs listed in Annex 9-D should cease to
exist.
In the Commission’s request for an opinion the Court was asked to verify whether or
not the EU, by concluding an international agreement in an area possibly falling within its
competence (at least when that competence is exclusive), may replace the Member States
in respect of their bilateral agreements and therefore act for the Member States, including
by terminating such bilateral agreements.
The ECJ adopted a different opinion that that of Eleanor Sharpston, who attempted to
preserve both the international standing of EU Member States and their loyalty towards the
Union, and consequently would have allowed MSs to retain an exclusive competence to
terminate bilateral investment agreements they had concluded with third countries. The
Court, starting from the assumption that the TFEU has conferred to the EU an exclusive
competence in the field of foreign direct investment, maintained that MSs no longer have
the power to intervene in order to define the status of BITs concluded with third countries.
The ECJ’s argument—echoing to some extent considerations made by AG Kokott in the
opinion dealing with the case C-13/07—seems to suggest the possibility of invoking a
succession of the EU in all international obligations previously assumed by Member States
via treaty law which are now covered by an EU exclusive competence. This is the first time
that the Court has reframed the succession doctrine, elaborated in International Fruit (cases
21 to 24/72), in such general terms.
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As it is apparent, the attitude expressed by the Court in this respect perfectly reflects
the maximalist approach to loyalty which has been already mentioned. In the case at hand,
however, such an approach seems to be particularly debatable.
Not only does the proposed solution not seem consistent with the indications stemming
from international law as it stands (and in particular, with Article 59 of the Vienna Convention
on the law of treaties); it also contradicts the approach expressed in the EU secondary
legislation adopted for introducing transitional arrangements for bilateral investment
agreements between Member States and third countries (Regulation No 1219/2012). In fact,
the Regulation, which is based on the assumption that the European Union has exclusive
competence over all matters covered by BIT, does not contemplate that the Union itself may
terminate those earlier agreements. On the other hand, the ECJ’s approach expressed in
the Singapore Opinion involves the same systemic risks incorporated in the maximalist
approach to loyalty, leaving the MSs in a sort of legal limbo vis-à-vis third countries and thus
excessively undermining their international posture.
The second issue to consider deals with the interplay between loyalty duties and the
ratification of the EFTAs. The implications of which have so far never been considered by
the Luxembourg judges.
This is the reason why the observations made about this by Eleanor Sharpston in her
opinion represent an important element of practice, which deserves to be mentioned. The
AG recalls that a ratification process involving all the MSs alongside the EU is likely to be
cumbersome and complex. It also involves the risk of a block in the negotiations, a risk which
is particularly concrete in the case of EUFTAs, due to the criticisms and concerns they raise
amongst the public.
In sum, the ratification process could undermine the efficiency of EU external action
and have negative consequences for the European Union’s relations with the third State(s)
concerned. More generally, it risks jeopardizing the need for unity and rapidity of EU external
action. This said, however, Eleanor Sharpston stresses that: ‘the need for unity and rapidity
of EU external action and the difficulties which might arise if the European Union and the
Member States have to participate jointly in the conclusion and implementation of an
international agreement cannot affect the question who has the competence to conclude it.
That question is to be resolved exclusively on the basis of the founding Treaties’ (para 566).
This implies, to the AG, that Member States may be considered in breach of their loyalty
duties vis-à-vis the Union mainly in the case where they refuse to conclude an international
agreement for reasons relating to aspects of that agreement for which the European Union
enjoys exclusive external competence. In other domains (domains of exclusive competence
of the MSs, domains of shared competence not yet exercised by the Union or not become
exclusive according to the ERTA doctrine), States should be considered free to decide
whether or not to ratify the agreements.
Of course, the freedom of Member States is not absolute. See, for instance, the interim
obligation enshrined in Art. 18 of the Vienna Convention on the law of treaties, which, to the
extent that it requires Member States to refrain from acts which would defeat the object and
purpose of a treaty pending its ratification, may be considered as a corollary of the loyalty
duties. It is also possible to maintain that States should promptly inform EU institutions of
possible problems encountered in the ratification process, trying to find common solutions
with EU institutions.
This said, the fact remains that the logical consequences of the AG’s reasoning are
that in domains not covered by a EU exclusive competence, States may exercise a
sovereign choice, which cannot be overcome simply by virtue of loyalty reasons.
It goes without saying that such a position may render more difficult the entry into force
of the EUFTAs. This is why, as correctly noted by Van der Loo and Wessels in a recent
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piece on the non-ratification of mixed agreements published in the Common Market Law
Review (Van der Loo, Wessel, The non-ratification of mixed agreements: Legal
consequences and solutions, in 54 Common Market Law Review (2017) 735), future
agreements negotiated by the EU and its MSs should include entry-into-force clauses
allowing incomplete mixity, with the consequence that issues not covered by an EU
competence could not be applied in some MSs.
In line with the preceding solution offered to the issue of pre-existing BITs, the AG
demonstrates in this case also a particular sensibility towards loyalty duties, elaborating a
well-balanced assessment of its different tensions and taking into due consideration the
position of MSs in the international scene.
Unfortunately, in the ECJ’s opinion there are no references to the possible problems
flowing from the ratification of EU FTAs.
It could be argued, in light of the maximalist attitude expressed by the Court towards
the distribution of competences in the investment domain, that such an attitude might also
be extended to the issue at hand, potentially limiting the margin of manoeuvre the Member
States enjoy in the ratification process, and obscuring the distinction between competences
which is at the basis of the AG’s position.
Even though such a solution could be preferable in terms of effectiveness and of the
unity of the EU’s external representation, it would engender again a unilateral reconstruction
of EU loyalty that fits oddly with the mutual nature of the principle encapsulated in EU primary
law.
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Empowering the UK to Negotiate a Deep Trade Agreement
Nanette Neuwhal
Abstract by Susanna Villani

Rumours have it that the United Kingdom (UK) would like to negotiate a trade agreement
with the Union before Brexit. Hence, the lingering question; is a pre-Brexit deal possible? In
order to answer this question, one must consider a number of political and legal
considerations. Starting with the political evaluation, the conclusion of a separate agreement
could be justified by the serious concern disruption to international trade hard Brexit.
However, there are also a number of political arguments which can prevent the UK from
being empowered to negotiate a trade agreement with the Union. As argued by the
European Commission’s negotiator, Michel Barnier, the UK, above all, must fulfill its financial
obligations and agree on citizens’ rights and the Irish border before any other negotiation
can start. Apart from that, there is also a concern regarding the manpower involved, as UK
lacks experience in negotiating trade agreements outside the Union.
The legal considerations concerning the opportunity to empower the UK to negotiate a
trade agreement have to do with the question of exclusivity and with the constitutional
debate around Article 50 TEU. On the one hand, according to Article 3 TFEU the Common
Commercial Policy is an exclusive competence of the Union, but that does not leave Member
States powerless. Instead, they remain responsible for implementing acts falling in this field,
and they can be empowered in any field of common commercial policy if the Council so
decides. On the other hand, if the question exceeds the common commercial policy, the
European Council could produce a speedier solution by empowering the UK under Article
50.
Given that, from a legal point of view, nothing clearly prevents empowering the UK to
negotiate a deep trade agreement, it is interesting to evaluate how it could be possible to do
this, by taking into account some aspects of three regulations which already deal with
empowering Member States to negotiate agreements with third countries. The first act for
consideration is Regulation 664/2009. It establishes a procedure for the negotiation and
conclusion of agreements between Member States and third countries concerning
jurisdiction, recognition and enforcement of judgments and decisions in matrimonial matters,
matters of parental responsibility and matters relating to maintenance obligations, and the
law applicable to matters relating to maintenance obligations. The second one is Regulation
662/2009 of the European Parliament and the Council concerning the law applicable to
contractual and non-contractual obligations. The last is Regulation 1219/2012 establishing
transitional arrangements for Bilateral Investment Treaties between Member States and
third countries.
All these regulations contain provisions on transparency and confidentiality during the
negotiations, as well as specific duties to cooperate, incumbent on both the Member States
and the European Commission. With respect to Member States, they are first of all asked to
notify the Commission of their intention to start negotiations and share information about the
content and the development of negotiations. Moreover, they have to inform the Commission
about the subject-matter of the negotiations, including those specific issues addressed in
the envisaged agreement. With regard to confidentiality, Regulation 1219/2012 provides that
an interested Member State may indicate to the Commission whether any of the information
is to be regarded as confidential, and whether the information provided can be shared with
other Member States. As for the Commission, the aforementioned regulations require that it
determine whether the Member State may open formal negotiations, and to decide within
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90 days whether to the approve those negotiations. In the event that the Commission intends
not to authorize the opening of formal negotiations, it has to justify its position on any of the
grounds specified. In addition, the regulations provide that the Commission may participate
in the negotiations between the Member State and the third country, and that the
Commission must approve the agreement prior to it being signed.
Finally, the regulations enshrine provisions on judicial scrutiny. As prescribed for
example by Regulation 1219/2012, the Commission should assess the compliance with EU
law, be kept informed of the progress and evolution of the negotiations and about the
activation of any dispute settlement. Besides that, it would be appropriate for the relative act
to envisage a special provision ensuring that the jurisdiction of the European Court of Justice
should apply at least until Brexit is complete, and another ensuring that the regulation
expired at the date when UK leaves the European Union, or when the withdrawal
negotiations terminate.
In the light of these considerations, it is reasonable to conclude that empowering the
UK to negotiate a trade agreement is legally possible. Article 50 TEU could provide the
appropriate legal basis, and the empowerment could be achieved relatively quickly. If the
arrangement is to continue during a transition period the normal legislative procedure would
be required.
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Part 1
The Uncertain Negotiating
and Concluding Process
of TTIP and Other FTAs
Democracy and Transparency as a Challenge?

The Role of National Parliaments
in the Negotiation and Ratification Process of EUFTAs
Carlo Tovo
Abstract by Carlo Tovo

This chapters deals with the role of National Parliaments (NPs) in the European Union’s
(EU) Common Commercial Policy (CCP), since the Treaty of Lisbon and in light of recent
practice. It is divided into three main parts. First, it highlights the growing political and legal
relevance of NPs in the conduct of EU trade policy, as evidenced by the ‘Wallonian saga’ in
the conclusion of CETA, and investigates the means by which NPs’ oversee the negotiations
of EU free trade agreements (EUFTAs). Then it addresses the role played by NPs in the
conclusion, provisional application and ratification of EU trade agreements. Finally, it singles
out some tentative solutions to further enhance the democratic legitimacy of EU trade policy
in national legal orders, while respecting the divisions of monitoring powers between the
European and national Parliaments.
One issue surrounding the democratization of EUFTAs negotiations, is the ‘subsidiarity
mismatch’ which characterizes mixed agreements. Insofar as they cover shared
competences, both the EU and Member States are subject to the subsidiarity and
proportionality principle. However, given that the agreements are not legislative acts within
the meaning of Art. 289(3) TFEU, they are not required to comply with the early warning
mechanism laid down by Protocol No 2. Moreover, under national law there are generally
no ad hoc provisions granting specific scrutiny powers to NPs over national governments in
relation to free trade agreements negotiated by the EU. It follows that, in the absence of
participation and consultation rights, the capacity of NPs to monitor and influence EUFTA
negotiations depends on the level of access to documents and on the NP’s ability to steer
their national government’s position in the Council via traditional parliamentary control
mechanisms.
Despite the significant improvements in access to negotiating directives and
consolidated texts made on the occasion of Transatlantic Trade and Investment Partnership
(TTIP) negotiations, many limits still persist. Even assuming that EU negotiators will
ensure—and be able to negotiate—a higher level of openness for future trade negotiations,
there are a number of asymmetries among NPs and between them and the European
Parliament (EP) that reduce the effectiveness and coherence of their democratic
supervision. These concern both the degree of transparency and information rights granted
to NPs, and the level of involvement (and interest) in the actual oversight of national
governments. All in all, it can be argued that there is no virtuous circle between information
and veto rights at the national level, as compared to that created by the EP subsequent to
the Treaty of Lisbon.
In terms of solutions, recourse to soft law instruments in the form of institutionalized
inter-parliamentary cooperation mechanisms, channelled via the Conference of Speakers of
EU Parliaments rather than COSAC, should instead be preferred over applying the
subsidiarity control mechanism laid down by primary law for Council decisions that authorize
the opening of negotiations and laying down negotiating directives.
Current practices in the conclusion and ratification of EUFTAs raises concerns
regarding NPs ability to influence negotiations. The provisional application of trade
agreements should, in principle, be regarded as a means to circumvent national procedures
for ratification of EUFTAs, and thereby prompt the question of what powers NPs possess to
protect their prerogatives.
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The legal basis, under EU and international law, for the termination of provisional
application in particular does not provide an unfettered, unilateral and automatic right to
terminate provisional application of a mixed EUFTA on the part of NPs. From an EU law
perspective, this conclusion stems from the principles of primacy and loyal cooperation, and
reflects the division of competences in EU external action. These findings are also
corroborated by international law, partially confirmed by the recent practice, and notably
affirmed by statements from the Council and Belgium attached to the Council decision on
the signing and provisional application of CETA.
In conclusion, it is important to highlight the democratic paradox of mixity. Despite
being justified as a means to further enhance the democratic legitimacy of EU trade policy,
in practice it exposes the Union to a certain number of democratic imbalances. These
include the nationalization of trade agenda in the Council and the formal equality among
Member States, which translates into a disproportionate representation of EU citizens and,
therefore, an undemocratic ‘democratic’ control of EUFTAs.
The proposed solutions to avoid a de facto veto right on EUFTAs exercised by NPs at
the time of ratification of mixed agreements—i.e. partial ratification or incomplete
agreements—present various legal and practical difficulties. On the other hand, the
opportunity to structurally resort to provisional application must be balanced against the risks
to legal certainty.
All in all, it seems convenient for both the EU and Member States to anticipate the
democratic concerns represented by NPs by involving them in a more stable and structural
basis in the negotiation of EUFTAs, in addition to the EP and within their respective remits.
Paradoxically, the main resistance seems to come not only from national executives but also
from NPs themselves. The EP, in this regard, could serve as an example of how to capitalise
on limited supervisory and veto powers to gain more power and contribute to shaping a more
democratic EU trade policy.
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The Position of the European Parliament on the TTIP Project
Josiane Auvret-Fink
Abstract by Sylvain Thiery

The outcome of the Transatlantic Trade and Investment Partnership (TTIP) negotiations and
its possible consequences are still uncertain, but the process of concluding this Agreement
allows us to see a strengthening of the democratization of the Union and the emergence of
a balanced view of globalization. This twofold development is the result of the leading role
played by the European Parliament (EP). The positioning of the EP is the result of a
synergistic relationship between its connections with Union citizens on the one hand, and
its increased power in the institutional system on the other hand. Among the three
institutions involved in the negotiations of the TTIP, it is the EP which directly relays the
concerns of Union citizens, and receives petitions about the lack of transparency in the
negotiations. Thus, the institution acts on behalf of its citizens, but also in order to reinforce
its own prerogatives. The EP seeks to influence the chosen direction in the negotiations,
and to voice its discontent when the negotiated texts do not correspond with the
expectations of Union citizens. This position of constructive vigilance is a victory for
transparency and openness, which extends beyond the TTIP negotiations and applies to
the conclusion of other free trade agreements. It is necessary first to see how the EP has
carried out this strategy of influence, and then to speculate on what the concrete outcome
may be.
The EP did not wait for the opening of TTIP negotiations to raise the issue of
transparency. In 2012, the it stressed the need to open the dialogue, with the business
community on the one hand and with Small and Medium size Enterprises (SMEs) and
consumers on the other hand. The EP subsequently highlighted its position as the
representative of Union citizens and its right to be immediately and fully informed by the
Commission at all stages of negotiations in order to demand more transparency.
Under this impetus, and with the support of civil society, the TTIP negotiations became
more open. The Council resolved in October 2014 to publish negotiating directives, and in
January 2015 the Commission launched a series of documents presenting EU legal
proposals for the negotiations. As this progress was deemed inadequate, the EP continued
its efforts and obtained, through a framework agreement concluded in December 2015, the
right for all parliamentarians to have access to the consolidated documents on the TTIP.
Finally, in order to widen democratic control over the negotiations, the EP has adopted
various instruments which can also be used for future agreements.
In this last respect, the EP has relied on institutional means and methods of interparliamentary cooperation. There are five institutional means: the determination of the
guidelines; the constitution of a monitoring group; the review of mid-term negotiations; the
organization of public hearings and seminars; and the creation of a secure room to access
negotiated documents that are not made public. There are also other means that can be
found in parliamentary cooperation. There is first of all the Conference of Parliamentary
Committees for Union Affairs, whose work often focuses on the question of transparency.
Then there are the transatlantic dialogues between the European and North American
legislators. It should also be said that the EP achievements in transparency are mainly the
extension of its right to information.
The EP has taken advantage of this progress to take a stance on a whole series of
substantive provisions, which it considers as a priority in terms of democratization and
human rights. From its point of view, trade and investment flows are not priorities; it is the
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well-being of citizens and business opportunities that are benchmarks of a trade agreement.
In this sense, it has adopted a position on investment protection, calling for the
establishment of a dispute settlement system that must respect a number of characteristics.
The mechanism must have judicial backing and respect the democratic control principle.
Cases must be dealt with in a transparent manner by independent professional judges
appointed by the public authorities, in public hearings. Finally, this mechanism must include
an appeal procedure. The EP has also taken a stand on human rights, stressing the need
to introduce a chapter on sustainable development and specifying that environmental and
social standards must be respected by the agreement in its entirety. Finally, the EP
defended the need to clarify the geographical indications of products in order to protect
consumers and ensure the quality excellence of European products. On these various
points, there are still disagreements which are the subject of current negotiations.
To conclude, while the battle for transparency and openness has led to a victory for
democracy in the European Union, the fight for a controlled globalization remains uncertain.
The future of the TTIP negotiations is of paramount importance.

36

Stakeholder Consultation in Impact Assessments:
Toward a Transatlantic Synthesis?
Jean-Baptiste Velut
Abstract by Thomas Perennou

Jean-Baptiste Velut opened by clarifying that his presentation was more from a political
science perspective than from a strictly legal perspective. He then stressed the fact that
there is a growing need to assess trade policies in the U.S. and in the European Union (EU),
as witnessed by their respective trade policy agendas.
The U.S. National Trade Policy Agenda 2017 has four main objectives: defending
national sovereignty over trade; strictly enforcing U.S. trade laws; pressuring other countries
to open their market and protect intellectual property; and negotiating new and better deals.
This agenda highlights the need to reassess American trade policy.
At the same time, the EU has shown its will to make trade policies more accountable
through a number of initiatives and frameworks: sustainability impact assessments; the
‘Better Regulation Agenda’ and the ‘Trade for All strategy’. According to the EU Commission,
assessments are crucial tools for the formulation of transparency and evidence-based
agreement. Increasing attention to stakeholders is the key to ensure transparency and
legitimacy in Free Trade Agreements (FTAs) negotiations. In this context, Velut raised two
main research questions: how much scope do impact assessments give to stakeholder
consultations? What can be done to implement better practices?
After underlining the lack of relevant literature on this topic, Velut presented his
research design to compare impact assessments and stakeholder consultations on each
side of the Atlantic. After describing impact assessment mechanisms in the EU and in the
U.S., he highlighted 4 types of impact assessments in the EU: 1) impact assessments prior
to the negotiation, 2) sustainability impact assessments during the negotiation, 3) impact
assessments during the conclusion of the Agreement to evaluate the anticipated economic
outcomes, and 4) ex-post impact assessments for the implementation of the FTA. In the
U.S., the stakeholder consultation is carried out by trade advisory committees, which are
structured under a three-tier system comprised of the President’s Advisory Committee for
Trade Policy and Negotiation (ACTPN) at the top, six policy advisory committees in the
middle, and twenty-six sectoral advisory committees at the bottom of the pyramid.
Velut then raised several important questions comparing EU and U.S. practices when
it comes to impact assessments and stakeholder consultations. Who participates? What is
the scope of the impact assessments? What is their impact on negotiation and conclusion?
The speaker continued by presenting a multi-faceted framework to compare impact
assessments across several dimensions (scope, phase, stakeholder consultation).
Following this, Velut shared his preliminary findings and hypotheses. First, there are
similarities between the EU and the U.S. in stakeholder selection that lie in their combined
actor- and sector-based approach. This approach is however insufficiently geared towards
a territorial approach. Indeed, expertise, capacity and representation outweigh local
knowledge, resulting in what the speaker describes as an ‘interscalar disconnect’, i.e. a
discrepancy between decisions being made at the national or transnational (for the EU) level
and local priorities and challenges. Second, there are limits to the current deliberative
processes in America and Europe and mismanagement of dissenting views. In the U.S.,
dissenting views are secluded in one trade advisory committee (Labor Advisory Committee)
and fail to reflect all of the concerns raised by civil society, while EU impact assessments
tend to repress dissenting voices.
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The presentation concluded with the question that is at the center of Velut’s ongoing
study. How can processes and outcomes in impact assessment and stakeholder
consultations be connected in order to ensure greater accountability in trade policymaking?

38

The Role of European Citizens’ Initiative in the Negotiation and
Implementation of Free Trade Agreements
Louis-Marie Chauvel
Abstract by Tamegui Christel Dior

The challenge to Free Trade Agreements (FTAs) has recently been addressed through the
European Citizens’ Initiative (ECI), which is detailed in Regulation No 211/2011. According
to Article 4 of that Regulation, the Commission must register the initiative if it meets certain
conditions. Moreover, for legal or political reasons, the Commission may decide not to take
into account the ECI after it has gathered the necessary support from citizens. This begs
the question, does this mechanism constitute a relevant political tool for citizens to influence
the negotiation and implementation of FTAs?
The aim of this work is to assess the role of the ECI in the negotiation and
implementation of FTAs. To do this, it is important to study the ECI registration, which
highlights two issues that will structure this work. First, it determines the conditions under
which an act can requested through an ECI; the scope of these acts establishes the role of
the given ECI. On the other hand, registration can be refused if an ECI ‘manifestly falls'
outside the Union's competence. Furthermore, depending on the leeway given to the
Commission to consider the condition of competence, it could utilize the ECI as a political
tool. This risk will be assessed in the context of FTAs.
The importance of the role of the ECI depends on the acts it may request. In the Elfer
case, the Court accepted the use of ECIs to request the opening or abandonment of FTA
negotiations; however, it remains undecided whether ECIs may be used to influence the
content of the negotiations.
On the question of whether a decision was a legal act, the Court in Elfer answered yes,
but stated that the act in the case was intended to change the legal order of the Union. To
the question of whether a recommendation was a proposal, it answered yes, and thus in
doing so the Court provided a wide interpretation of the term ‘proposal’. This justifies the use
of ECIs to commence or abandon the negotiation of an FTA.
Second, determining the content of negotiations is divided between the decision
authorizing the opening of negotiations and the negotiating directives. It seems doubtful that
negotiating directives meet the necessary requirement to push the requested through an
ECI. Thus, ECIs have a constricted role given their limited ability to influence the content of
negotiations. This shortfall could be compensated by the possibility of exerting influence
over the bodies created by FTAs. However, we must consider an obstacle to this alternative.
In order to have an impact, the decision must be adopted jointly with the contractual partners;
this makes the outcome more uncertain and could discourage the organizers of the ECI.
The Commission, for its part, held that the decision not to conclude CETA was outside the
scope of the use of the ECI.
Although the Court has made it possible to provide the ECI with a in the negotiation
and implementation of FTAs, this role depends on the Commission's discretion in deciding
whether or not the ECI fall under the competences of the EU. This decision determines the
ECI’s registration. Initially, the jurisprudence bestowed the Commission with a broad
discretion (Anagnostakis, Izsak and Dabis and Costantini). This indulgence permitted the
Commission to refuse the registration of an ECI given that it partly falls within the Union's
sphere of competence. However, the Court is reeling in the Commission's discretion, and
has annulled some of the Commission's refusals to register on the grounds of insufficient
reasons. (see for instance the Minority Safepack case).
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Moreover, the mixed character of the agreements and the Union’s wide competence
regarding FTAs constitutes a means to circumvent problems of competence. Indeed, the act
requested through the ECI is not an agreement itself, but rather the decision to open
negotiations, sign or conclude the FTA. Thus, when an FTA falls outside the scope of the
EU's competence, an opening decision by the ECI will allow the agreement to be
abandoned. It should be noted that although the EU has a wide scope of FTA jurisdiction,
identifying these competences is not always straightforward. The ECI powers only exist
during the negotiation process. However, if the Commission refuses registration for reason
of the Union’s lack of competence, it will wait for the Court to reach a decision. This decision
could, then, be taken at the end of the negotiating process, essentially rendering the ECI
pointless (as was the case in the Stop TTIP initiative).
In the above analyses, the Court established the ECI as a political instrument to
influence FTAs. However, doubts remain about its precise role and the discretion given to
the Commission in relation to the assessment of registration on the basis of the EU’s
competences. In fact, the Commission can always oppose an ECI backed by sufficient
support. However, ECIs may allow citizens to structure their opposition to FTAs. Collecting
support is also a mean of sensitizing citizens to specific issues. The ECI also remains a
relevant tool because it provides the means for the European Court of Justice to address
many other issues, including the role of negotiating directives and decisions to open
negotiations.
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Part 2
The Uncertain Functioning
of TTIP and Other FTAs
The Post-Signature Period:
New Legal Imbroglios Coming Up

The Provisional Application of CETA.
International and EU Law Issues
Luca Pantaleo
Abstract by Pauline Le Barbenchon

Under what conditions will Comprehensive Economic Trade Agreement (CETA) be
provisionally applied? This contribution aims to address the issue in light of the lively debate
that occurred over the Energy Charter Treaty (ECT). Given the analogy of the subject matter
of the two agreements, we might draw some conclusions for the interpretation of CETA. In
particular, the Yukos case (Yukos v. Russia) highlights several aspects of provisional
application on which we will focus in order to tackle the problematic at hand.
Is provisional application of the CETA mandatory?
As European Union (EU) agreements demonstrate, provisional application of a Treaty
is not mandatory. Parties are not required to provisionally apply Treaties under international
law, since such a choice is a policy choice. It is only the Parties’ choice to provisionally apply
the agreement or not that should be made sufficiently explicit. Since under CETA ‘The
Parties may provisionally apply this Agreement’ (Article 30.7(3)), it seems clear that the
provisional application must be chosen voluntarily. In comparison, the EU-Singapore
Agreement provides for a mandatory and automatic provisional (Article 17.12(4)).
Is partial provisional application possible and under what conditions?
Carving out provisional application of single provisions of CETA is allowed under
Article 30.7(3) CETA, as long as it has been notified to the third Party. This choice appears
to be fully left to the discretion of the Parties. The Yukos’ case might have influenced the
drafting of CETA given that, while provisional application should in principle be understood
as provisional application of the whole agreement, the Parties may provide otherwise
through reciprocal notification.
In accordance with Article 30.7(4) CETA, Canada and the EU are the only Parties as
far as provisional application is concerned. Consequently, the aspects of the agreements
falling under the exclusive competence of the EU and those still under the Member States’
control will equally be provisionally applied. The Council statements that provisional
application ‘shall respect the allocation of competences between the Union and the Member
States’ will not be sufficient to exclude the provisional application parts of CETA. This is in
keeping with the division of competences between the EU and Member States under
international law. Such a division is solely an internal issue that does not affect the rights of
the third country. From an international law perspective, this would fall under article 46 of
the Vienna Convention on the law of treaties. Accordingly, only a manifest violation of the
internal rules concerning competence to conclude an agreement would affect the consent
to be bound.
This said, there are two reasons why this provision might not have such significance.
Firstly, EU practice shows that not only Union matters covered by an EU exclusive
competence but also Member States’ competence areas have been provisionally applied in
relevant EU Free Trade Agreements (FTAs). Indeed, the provisions on portfolio investments,
in spite of the Member States’ exclusive competence on the matter, were given provisional
application in the EU-Peru/Colombia FTA and the EU-Korea FTA.
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Secondly, under the terms of Opinion 2/15, the Union’s exclusive competence extends
to all aspects of FTAs (such as EU-Singapore and CETA) apart from portfolio investment
and Investor-State Dispute Settlement (ISDS). Therefore, only those two areas could be
excluded from provisional application; provided that there is a notification to that effect, as
the provisions of the decision approving provisional application are not binding on the third
country involved.
What is the effect of the exclusion of the Investment Court System (ICS) from
provisional application?
The exclusion of the ICS from provisional application under CETA does not deprive investors
of all their rights. Most substantive standards will not be excluded from provisional
application by means of a notification. Therefore, investors of both Parties will have rights
under CETA. Private parties will, however, not be able to invoke CETA before domestic
courts as Article 30.6 precludes CETA from having direct effect. In other words, private
parties will have unenforceable rights. Consequently, under CETA, provisional application
does not provide remedies for investors who should then turn to international law to find
remedies. However, the exclusion of the ICS from provisional application might mean that
CETA Chapter 8, which lays down all procedural rules, will not be provisionally applied
either. The statute of limitations for claims should not start running until the CETA enters
into force. Such an interpretation means that investors should be allowed to bring their
claims for breach of a provisionally applied provision of CETA once the treaty comes into
force. This means that from the procedural perspective, the exclusion of the ICS from
provisional application induces what is tantamount to a suspension of investors’ rights.
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Provisional Application in Stormy Times
Jan Wouters and Andrei Suse
Abstract by Pauline Le Barbenchon

Provisional application is a pragmatic way of bringing international Treaties to life before
their ratification and entry into force, and even under extremely difficult circumstances.
Indeed, it is a very useful tool for European Union (EU) mixed agreements. Unlike EU-only
agreements, such agreements require ratification by all Member States’ Parliaments.
Provisional application proved to be key in the context of the CETA, where the European
Parliament consented to it shortly after the Council authorized the signature of the Treaty.
Nevertheless, provisional application may lead to a number of difficulties. Since the
failure of Member States to ratify a Treaty curtails the effects of its provisional application,
national authorities may use the threat of not ratifying mixed agreements to increase their
bargaining leverage vis-à-vis trade partners. For instance, Italy and Greece threatened to
prevent the ratification of the South Africa Development and Cooperation Agreement shortly
before the starting date of its provisional application in order to extract further concessions
from South Africa.
Recent developments in the field of the mixed agreements of the EU show that the
ratification process by National Parliaments is destined to remain a minefield. Amidst this
considerable confusion, the recent Opinion 2/15 of the European Court of Justice (ECJ)
adds yet more bewilderment.
Consent of the European Parliament
The Council may proceed in two different ways. It may either authorize both the signature
and provisional application of an international Agreement in one single decision (EU-Korea
FTA) or adopt two separate decisions on the signature and provisional application (CETA).
As requested by the European Parliament, the International Treaties of the EU cannot be
provisionally applied before the European Institution has given its consent (EU-Korea FTA).
Thus, the practice of the provisional application of EU International Treaties is more complex
than the formal procedure laid down under Article 218, para 5, TFEU.
Scope of Provisional Application
The recent Opinion 2/15 of the ECJ on the EU-Singapore FTA (EUSFTA) provides that parts
of the EUSFTA falling within shared competences ‘cannot be approved by the EU alone’.
Thus, it would appear that the EU can only conclude an international agreement without the
participation of Member States when it falls entirely within its exclusive competences.
Accordingly, as a matter of EU law, provisional application of the mixed agreements of the
EU is only possible for those chapters falling under the Union’s exclusive competence.
The EU’s Practice Regarding Provisional Application
Despite having agreed to sign the CETA as a mixed agreement, the European Commission
proposed to give provisional application to the agreement in its entirety. The final decision
of the Council excluded this possibility with regard to those parts of the agreement not falling
under the EU’s exclusive competence.
Furthermore, recent practice in the field of EU Association Agreements seems to allow
the unilateral right for only one of the contracting parties to provisionally apply parts of the
agreements. Third countries seem to have no say on the matter (ex.: Agreements with
Moldova, Ukraine, Georgia).
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Consequence of a refusal by a Member State to ratify a mixed agreement
Despite some threats in this direction, Member States have never to date failed to ratify
mixed agreements. In the absence of an express clause in that sense, such a failure
arguably does not prevent the Union from provisionally applying mixed agreements.
Similarly, a Member State’s failure to ratify a mixed agreement does not automatically
discontinue the provisional application by the EU. Indeed, only a Council decision on the
termination of the agreement’s provisional application, to be notified to the third parties in
accordance with the terms of the agreement on the provisional application itself, may have
such effect. The European Commission seems to be of the same opinion.
However, a Member State’s failure to ratify a mixed agreement would still in practice
have detrimental effects on the provisional application of a Treaty. Thus, according to the
Council, the provisional application of CETA must and will be terminated if its ratification
process is not successfully carried out by all 28 National Parliaments.
As for the effects of the failure to ratify international agreements, it is conceivable that
National Parliaments may revisit their position in a second phase.
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Part 2
The Uncertain Functioning
of TTIP and Other FTAs
Institutional Aspects of EUFTA’s:
Asset or Limit?

The TTIP Joint Committee’s Powers and Their Implication for the UE
Emanuel Castellarin
Abstract by Laura Guillenteguy

This contribution deals with the powers conferred to Joint Committees in European Union
(EU) free trade agreements (FTAs), particularly in the Transatlantic Trade and Investment
Partnership (TTIP) but also in Comprehensive Economic and Trade Agreement (CETA),
and the implications of this within the EU legal order. This chapter is divided into three
sections. First, it presents the general functioning of these Joint Committees and the powers
conferred to them. Secondly, it examines the consequences within EU primary law. Finally,
it discusses the possible involvement of Member States (MSs) in these committees.
Regarding the functions and powers of joint committees in the TTIP, we can distinguish
between soft-law making powers (discussion between the parties and with civil society;
dispute prevention; recommendations which are not formally binding but could create a
presumption of interpretation for dispute settlement bodies; dispute settlement overview;
and the power of interpretation), and hard-law-making powers. In fact, the committees can
adopt decisions which become binding for the parties once they are formally adopted and
they can also amend the agreement (in CETA, this amendment power is very broad as it
concerns all protocols and articles, except those which are explicitly excluded).
The first question is whether there are any limits to the committees’ activities with
regard to EU legal order.
Two specific conditions are highlighted here. The first is a procedural condition: the
adoption of binding decisions needs to comply with EU internal procedures. Secondly, the
adopted decisions must be directly linked with the agreement which it implements (ECJ,
case C-192/89, Sevince). Regarding the procedural condition, two specific procedural rules
may apply. Article 218, para 7, TFEU states that the Council may authorize the negotiator
to approve modifications of the agreement at the moment of the conclusion of the
agreement. As the Council can attach specific conditions to this authorization it could
propose conditions in favour of an inter-institutional balance. The procedure outlined in
Article 218, para 9, could also apply.
Finally, the creation and the composition of such committees raise concerns about the
coordination between EU institutions and Member States with respect to shared
competences. Solutions have been developed in CETA, in the form of inter-institutional
agreements via declarations or statements made by the Member States, the European
Commission and the Council. As Member States are not members of the joint committees,
it is necessary to involve them and take their view into account, especially for provisions that
fall outside the scope of the EU competences.
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Joint Organs in the EUFTAs as a Threat to Democracy
and Possible Solutions
Wolfgang Weiß
Abstract by Laura Guillenteguy

This presentation explored the role, functions and difficulties associated with the emergence
in free trade agreements (FTAs) of common organs with binding decision-making powers.
The example taken is that of the Comprehensive Economic and Trade Agreement (CETA)
Joint Committee. Professor Weiß stressed the democratic concerns associated with these
committees. He suggested that the extent and proliferation of their special competences
may threaten democracy as these committees exercise public powers that formerly have
been reserved for Parliaments, and they do so without parliamentary control.
Three points were highlighted here: 1) the diversity of the competences of FTA
common organs and the legal status of their acts; 2) the search for an EU competence to
confer powers to such treaty bodies; and 3) the lack of democratic legitimacy concerning
decisions adopted by these committees. The presentation also provided recommendations
on how to increase democratic control over decision making by treaty bodies.
To begin with, Professor Weiß explained the extent and the binding character of the
Joint Committee’s decision-making powers, as mentioned in CETA Article 26.2. The Joint
Committee has administrative and rule-making powers (CETA Art. 27.7.5; Art. 8.28.3; Art.
8.44.2); it can also modify CETA’s provisions, and adopt binding interpretations. One must
note that the Joint Committee’s decisions provide binding effect even without subsequent
ratification. As for the European Union (EU), the decision-making in the CETA Committees
follows two simplified procedures enshrined in Article 218, para 7, and Article 218, para 9,
TFEU. With regard to the question whether the EU has the competence to confer public
powers to these treaty bodies, the author considers that article 218, para 9, TFEU
presupposes an implicit competence to this effect, which has been confirmed by the Court
of Justice. It is, however, unclear which type of powers can be transferred to the treaty
bodies: Article 218, para 9, only relates to ‘adopt[ing] acts having legal effect’. This
formulation is broad and imprecise, and contains an explicit exception: ‘acts supplementing
or amending the institution framework of the agreement’ cannot be adopted by these
committees. The author highlights a possible infringement of this exception by Art. 26.1.5
a), g), h) CETA as this Article empowers the CETA Joint Committee to amend the
responsibilities of specialized committees, to provide for new responsibilities or to establish
new specialized committees and bilateral dialogues.
Regarding the democratic legitimacy of decisions adopted by these committees, it is
clear that there is a lack of democratic control, as the European Parliament (EP) is not
involved. Nor does it participate in the decision making-process of the Committees
themselves; it is only informed. Moreover, the approval that the EP gives to the treaty before
its conclusion is not sufficient to guarantee the democratic legitimacy of a decision adopted
by the CETA Committees. The absence of control structures, as in the case of treaty bodies,
increases legitimacy demands in regard to the specificity of the enabling provision. The
author stressed the prohibition of unspecified delegation, and, related to this, a prohibition
of any transfer of fundamental issues to other branches of government outside the
legislature.
Article 290 TFEU, therefore, provides a model for limitations to the delegation of rulemaking powers to institutions outside the EU legislative, and the EP plays an important role
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of control. These standards are not respected regarding the adoption of decisions by treaty
bodies.
Professor Weiß also considers that decisions of fundamental importance cannot be
conferred to these treaty bodies without any parliamentary control, especially when precise
criteria are not clearly set out in the text of the agreement. In conclusion, he proposes two
different ways to increase democratic legitimacy: an external means on the one hand,
consisting of sending members of the EP as observers to these treaty bodies; and an internal
method consisting of involving the EP in the Council decision making under Article 218, para
9, TFEU. If the decision relates to issues that could modify the EU legislation, the EP should
be required to give its consent to the Council decision under Article 218, para 9. Decisions
of fundamental importance, however, cannot be the conferred to the CETA Committees if
the criteria are not clearly set out. According to Professor Weiß, the legal bases of these
decisions, especially Art. 8.29, Art. 21.7.5., Art. 8.28.7 and Art. 8.44.2 and 3 b) CETA, would
not be strong enough to warrant a conferral of power by the EU to treaty bodies. Additional
safeguards for the EP´s effective control powers are therefore necessary, particularly if
decisions interfere with EU legislation.
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Part 2
The Uncertain Functioning
of TTIP and Other FTAs
Towards an Effective Implementation:
Balancing Opposite Interests?

The Institutional and Procedural Implications of Judicial Control of
Bilateral Free Trade and Investment Agreements
Jean-Félix Delille
Abstract by Jean-Baptiste Bako

Since the European Union (EU) acquired foreign direct investment jurisdiction in 2009, new
generation agreements have included investment tribunals. In a briefing note on 5 May
2015, the European Commission stressed that this international judicial protection is
necessary insofar as investment is essential for growth and job creation. The problem is that
the courts have received a number of requests which have fuelled a lack of trust in them
within European civil society. This lack of trust culminated in political movements like the
European Citizens' Initiative ‘Stop TTIP and CETA’. Thus, in order to boost European
growth, the EU has taken advantage of its new investment jurisdiction to outsource the
judicial review of new-generation trade and investment agreements. The question that arises
is whether the creation these tribunals generate a genuine gain in effective judicial
protection.
The first element of the internationalization of litigation in new-generation agreements
concerns the fact that these agreements exclude the jurisdiction of national courts. The
Court of Justice of the European Union (ECJ) and the courts of the Member States (MSs)
can only apply international agreements on the assumption that they have direct effect.
This creates a problem given that almost all of the new-generation agreements contain
a clause excluding their direct effect, and according to settled case-law, only international
agreements with direct effect may be invoked by private persons before the ECJ and the
MS’s courts. Hence, private parties can only enforce their treaty rights in international judicial
mechanisms. These mechanisms have shortcomings, which suggest that a legal guarantee
of compliance with these agreements could be improved. The example of the
Comprehensive Economic and Trade Agreement (CETA) shows that investment tribunals
have limited sanctioning powers; they are competent to order compensation for damage
caused by the breach of agreements, but lack the power to annul the act that caused the
injury. Thus, the litigation of investment agreements, initiated by private persons, will be
confined to liability. This situation could be detrimental to the effectiveness of the newgeneration agreements since adherence thereto will depend largely on the goodwill of the
parties to the dispute.
A second problem is that the material jurisdiction of investment tribunals is limited. With
regard to CETA, individuals have standing only in the area of investment protection. While
it is true the arbitral organ which settles inter-state disputes provided for in Article 29 of the
AACC may deal with matters falling within the scope of CETA as a whole, this arbitral organ
can only be a State.
These flaws are doubtlessly more perceptible if we compare the judicial protection
provided by these tribunals with those domestic courts could have guaranteed. It is a
question of determining, in the event that no direct effect exclusion clause had been
introduced in the agreements, whether the appellants could have accepted the invocability
of the agreements. Two indices suggest that this is the case. First, a historical index. The
ECJ held that the previous generation of trade agreements had direct effect. New-generation
agreements are generally presented as successors to these, so they must be intended to
have a direct effect. The second point is that many of their provisions meet the criterion that
a provision must directly affect the legal position of private persons. It therefore seems
probable that the Court will recognize the direct effect of many provisions of the new55
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generation agreements. If the litigation of the new generation agreements had been
entrusted to individuals, the domestic courts could have contributed to the effectiveness of
those agreements.
Nevertheless, the internal justiciability of new generation agreements has been
rejected.
We have a third scenario that we could call apocalyptic, where there is no competent
jurisdiction. It should be recalled that the Belgian Government wished to refer to the ECJ for
an opinion on the conformity of the settlement system inserted in CETA with the primary law
of the Union.
Today, a certain part of EU legal thinking, referring to Opinion 2/13, considers that the
latest developments in the autonomy of the Union's legal order are likely to result in a
declaration of non-conformity of the dispute settlement systems to the primary law of the
Union; particularly because of the dispute settlement systems’ interpretation of the
agreements. According to settled case-law, only the ECJ has jurisdiction to interpret the law
of the Union. As for secondary legislation, this should be interpreted in accordance with the
dominant interpretation given to domestic law by the courts or authorities of the parties. No
clarification has been given, however, as to what the court will do in the absence of a
dominant interpretation.
The CETA agreement did not provide for a system of prior consultation of the ECJ. It
is therefore necessary to envisage the hypothetical situation in which the request for a
Belgian opinion would give rise to a negative opinion. And in this case, neither international
jurisdiction nor domestic jurisdiction would be competent. In other words, this would lead to
a perilous situation, not only from the point of view of effective judicial protection of
individuals, but also from the point of view of the more objective question of the effectiveness
of international law.
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Settlement of Disputes in New EUFTAs:
‘Democratizing’ International Adjudication?
Arnauld De Nanteuil
Abstract by Florence Nivelle

Dispute settlement concerns both investment and trade matters. Each of these dispute types
follows a unique procedure, but they share common features.
A link exists between international adjudication in general and settlement of economic
disputes in international law. Economic dispute settlements are the point of origin of dispute
settlement in international law. The latest Free Trade Agreements (FTAs) negotiated by the
European Union (EU) may have introduced a different system of dispute settlement in
economic matters, and this might usher in a progressive global trend in general international
adjudication. The main feature of this new generation of dispute settlement appears to be
its shift towards democratization: taking into account the general interest more, and granting
civil society with greater access to the process.
General weaknesses of disputes in international economic law
The main criticism directed at dispute settlement is the threat it poses to the State’s right to
regulate. This is what Investor-State Dispute Settlement (ISDS) are invariably reproached
with, but we never hear the same criticism made about trade disputes—although trade
disputes actually seem to represent more of a threat to the State’s rights to regulate. Why?
If we look at the practice of the World Trade Organization (WTO), it is clear that the threat
to the State’s right to regulate is at least as important as in investment disputes.
Another criticism of the dispute settlement is its lack of transparency. The briefs of the
parties are not always published; nor are awards and decisions. Hearings usually occur
behind closed doors and it is true that arbitration rules typically deny access to non-disputing
party (amicus curiae briefs). But transparency does not only mean access to decisions, it
also implies clarity of decisions. Reports consisting of hundreds of pages, not all of which
are always relevant, inhibit efficient inspection and are, therefore, an obstacle to
transparency.
Thirdly, critics point to the lack of independence of the judges. This criticism focuses
primarily on investment arbitration, in which judges are designated by the Parties to the
dispute.
How have these weaknesses been taken into account by the EU and all the
commercial partners in FTAs?
The first point is the association of civil society in the conception of the system itself. This
helps improve transparency and provides increased credibility to this system of adjudication.
The second point concerns the State’s right to regulate. In investment disputes, all the
FTAs studied include general provisions stating that a general measure of the State aimed
at promoting the common good does not a violate the agreement. This is merely a
codification general principles of international law, and is therefore relatively insignificant.
However, it demonstrates that criticisms have influenced decisions makers and,
subsequently, policy. In trade disputes, there are no such provisions, although they are
prone to the same threats. This shows, once again, that trade disputes have yet to undergo
a meaningful democratization process.
Lastly, we address the issue of transparency. As a general principle, trade disputes
allow for public hearings, except when the parties refuse it. In investment disputes, there are
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no such provisions since the question depends on the applicable arbitration rule. The amicus
curiae issue is a huge demand of NGOs. In trade disputes, briefs of non-disputing parties
are accepted. Panel members can refuse it if they doubt its relevance. The parties can also
refuse these briefs if they consider that the briefs make no sense or fail to add value the
disputes. In investment disputes, it depends on the applicable arbitration rules. Here again,
there is a general tendency to accept amicus curiae briefs. As for the publication of
decisions, the results depend on the applicable text. The real issue here is whether the
decisions are published, but the clarity of the decisions.
In conclusion, some progress has been made. Dispute settlement has evolved
incrementally and has reached a new phase in its development. There is room for
improvement, and the EU has taken a step in the right direction. Once again, the
development of economic disputes settlement procedures might have introduced a new path
for international adjudication in general.
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An International Court System for a Transformative Europe?
Giorgia Sangiuolo
Abstract by Marie Moussard

The constitutional framework of the European Union plays a central role in the deployment
of both its internal and external relations. This is particularly evident after 2009, date when
the Treaty of Lisbon entered into force. The importance of such Treaty lies in the fact that it
has definitively implemented—and formally extended to the field of the external relations of
the EU—the process of ‘constitutionalization’ and (still ongoing) transformation of the legal
nature of the Union. The main feature of this process, started as far as Van Gend en Loos
and Stauder, is that it puts the accent onto individuals and non-State entities as sources of
legitimacy of the Union’s legal order together and alongside Member States. As an effect,
the Treaty of Lisbon formalises and strengthens a system of multi-level governance in
Europe.
In the field of the external relations of the EU, this process is well summarised in article
21 TEU: A more democratic Union is bound to respect and promote in its international
relations democracy, the rule of law, the universality and indivisibility of human rights and
fundamental freedoms, respect for human dignity, also fostering global governance and
sustainable development.
With specific regards to the Common Commercial Policy, an empirical analysis of all
the economic agreements of the EU in force highlights that the process of
constitutionalisation of EU law led inter alia to the emergence of clear patterns of
judicialization and institutionalisation of the Dispute Resolution Mechanisms (DRMs)
included therein. Indeed, judicialization and institutionalisation traditionally aim at ensuring
a higher level of predictability of the decisions and accountability of decision makers via
control mechanisms, openness and participation. This contribution sets forth the result of
the empirical analysis of all the economic agreements of the EU in force (also provisionally)
that contain an arbitration or quasi-judicial DRM (signed during a period of 26 years, 19902016), and, for comparative reasons, the Investment Court System (ICS) and the
Government-to-Government DRM included in the Commission’s proposal for the
Transatlantic Trade and Investment Partnership (TTIP). These agreements were analysed
applying a matrix of 16 indicators highlighting the judicialization of the decision-making
process. The watershed moment used in the empirical analysis was December 2009, when
the Treaty of Lisbon entered into force. The analysis leads to various findings. To begin with,
the DRMs in the analysed EU FTAs show a growing complexity, which reaches its apex in
the Commission’s proposal for an ICS in the TTIP. The agreements covered exhibit the
progressive imposition of compulsory jurisdiction and anti-circumvention rules (obligation),
as well as definite timeframes and sanctions in case of non-compliance (precision). A
number of tools also ensure arbitrators’ independence, their qualification and confer them
the powers to organize arbitral procedures (delegation). The trend towards judicialization is
also used to encourage the proper functioning of the multi-level system of governance of
the EU and accommodate its specific features. For instance, transparency and third-party
participation rules arguably allow both a stricter control of the decision making and the
representation of a broader spectrum of interests of non-State entities, when such interests
would be affected by the decision made.
These results are consistent with the Union’s position in the TTIP and CETA (CanadaEU Trade Agreement) negotiations. However, the outcome of the setting of an investment
Court reached by the EU in the mentioned negotiations is not a bound and definitive one.
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Indeed, within the constitutional framework of the EU, the decision of ‘how much’
judicialization is optimal in the context of the EU external relations depends on many other
legal and policy considerations.
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